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REPORT  OF  THE 

ATTORNEY  GENERAL'S  ADVISORY 
COMMITTEE  ON  CLASS  ACTION 
REFORM 

CHAPTER  1 


Introduction 


On  Thursday  June  29,  1989,  Ontario  Attorney  General  Ian 
Scott  announced  in  the  Legislature  the  Government's  intention  to 
bring  forward  legislation  to  make  class  actions  more  readily 
available  in  Ontario.  An  important  part  of  this  announcement 
concerned  the  formation  of  the  Attorney  General's  Advisory 
Committee  on  Class  Action  Reform.  This  Committee's  membership 
was  comprised  of  a  broad  cross-section  of  those  groups  most 
interested  in  class  action  reform.  Its  mandate  was  to  develop, 
within  some  specific  parameters,  the  legal  infrastructure  of  a 
meaningful  class  action  procedure. 

The  Advisory  Committee  met  from  July,  1989  to  January,  1990 
and  developed  the  Draft  Act  Respecting  Class  Proceedings  and 
annotations  set  out  in  Chapter  4  of  the  this  Report.  The 
Committee  was  unanimous  in  making  its  recommendations. 

The  following  individuals  were  members  of  the  Advisory 
Committee: 
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Mr.  Andrew  J.  Roman  (representing  the  Canadian  Bar  Association  - 

Ontario) 

Called  to  the  Ontario  Bar  in  1973,  Mr.  Roman  has  represented  and 
advised  a  wide  variety  of  public  interest  groups,  corporations 
and  government  departments  and  agencies.  He  has  taught  law  as  a 
sessional  lecturer  at  four  law  schools,  lectures  frequently  at 
continuing  education  sessions  and  is  the  author  of  30 
publications,  including  two  books.  He  is  active  in  the  Canadian 
Bar  Association,  and  a  member  of  the  Executive  of  the  National 
Administrative  and  Environmental  Law  Sections.  Mr.  Roman 
currently  practices  law  with  the  firm  of  Miller  Thomson. 


Ms.  H61ene  Lamontagne-Gagn€  (representing  the  Insurance  Bureau 

of  Canada) 

Ms.  Gagne  is  a  member  of  the  Quebec  Law  Society  and  the  Canadian 
Bar  Association.  She  has  worked  in  corporate  and  administrative 
law  and  litigation  with  the  firm  of  Kierans  &  Guay,  Montreal,  as 
well  as  with  Consumer  and  Corporate  Affairs  Canada  as  an 
administrator  and  counsel  in  legislation  dealing  with  consumer 
protection,  food  inspection  and  Combines  Investigation.  Ms. 
Gagne  is  currently  Senior  Counsel  with  the  Insurance  Bureau  of 
Canada,  Toronto. 


Mr.  Edward  P.  Belobaba  (representing  the  Consumers'  Association 

of  Canada) 

Edward  Belobaba  is  a  partner  with  Gowling,  Strathy  &  Henderson, 
Toronto,  and  specializes  in  civil  and  constitutional  litigation. 
He  has  acted  as  a  legal  consultant  to  Federal  and  Provincial 
Governments  in  consumer  protection  and  other  law  reform  areas. 

He  was  called  to  the  Bar  in  1977  and  is  a  member  of  the  Advocates 
Society,  the  Canadian  Civil  Liberties  Association,  and  the 
Canadian,  American  and  International  Bar  Associations.  Mr. 
Belobaba  is  a  former  Professor  of  Law  and  Associate  Dean  at 
Osgoode  Hall  Law  School  and  is  presently  Editor  in  Chief  of  the 
Supreme  Court  Law  Review. 


Mr.  David  I.  Poch  (representing  Energy  Probe) 

David  Poch  has  worked  as  an  environmental  lawyer  and  researcher 
since  1980.  He  has  been  engaged  in  public  interest  litigation  in 
both  the  regulatory  and  court  setting.  Mr.  Poch  currently 
represents  Energy  Probe,  the  City  of  Toronto  and  twelve  other 
applicants  in  a  Charter  and  Constitutional  challenge  to  the 
federal  Nuclear  Liability  Act. 
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Ms.  Judith  Andrew  (representing  the  Canadian  Federation  of 

Independent  Business) 

Judith  Andrew  joined  the  Canadian  Federation  of  Independent 
Business  in  1982  as  Assistant  Director  of  Research.  With 
academic  and  career  experience  in  business  administration,  she 
contributed  significantly  to  the  effectiveness  of  the 
Federation's  research  department.  After  promotion  and  service  as 
Associate  Director  of  Research,  Ms.  Andrew  was  appointed  Director 
of  Provincial  Affairs,  Ontario,  handling  legislative  action  on 
behalf  of  the  Federation's  Ontario  member  firms.  In  1989,  Ms. 
Andrew  was  appointed  as  the  Federation's  Director  of  Provincial 
Policy. 


Mr  Richard  Lindgren  (representing  the  Canadian  Environmental 

Law  Association) 


Richard  Lindgren  has  been  a  staff  lawyer  with  the  Canadian 
Environmental  Law  Association  since  his  call  to  the  bar.  At  CELA 
his  case  work  has  involved  civil,  criminal  and  administrative 
law,  and  his  law  reform  activities  have  focused  on  numerous 
environmental  issues,  including  hazardous  wastes,  resource 
management,  intervenor  funding  and  costs. 


Mr.  Terrence  J.  O'Sullivan  (representing  the  Advocates' 

Society) 

Called  to  the  Ontario  Bar  in  1973,  Mr.  O'Sullivan  has  restricted 
his  practice  to  litigation.  He  is  a  member  of  the  Canadian  Bar 
Association,  Canadian  Civil  Liberties  Association,  Advocates' 
Society  of  Ontario  (Vice-President  and  Director)  and  the  American 
Trial  Lawyers  Association.  Mr.  O'Sullivan  is  a  partner  with 
McMillan,  Binch  practising  commercial,  product  liability,  and 
administrative  litigation. 


Mr.  Peter  Woolf ord  (representing  the  Retail  Council  of  Canada) 

Peter  Woolf ord  is  Vice-President,  Policy  of  the  Retail  Council  of 
Canada.  He  is  responsible  for  representing  the  interests  of 
retail  merchants  on  a  wide  range  of  federal  and  provincial 
issues.  Prior  to  joining  Retail  Council  in  1988,  he  held  various 
positions  with  the  Federal  Government,  in  the  Department  of 
Finance,  the  Department  of  Industry  Trade  &  Commerce,  the 
Ministry  of  State  for  Economic  Development  and  the  Ontario 
Federal  Co-ordinator's  Office. 
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Mr.  Norman  J.  Stewart  (representing  the  Canadian 

Manufacturer's  Association) 

Called  to  the  Ontario  Bar  in  1976,  Mr.  Stewart  practised  in  the 
areas  of  general  civil,  matrimonial  and  criminal  litigation 
before  becoming  Assistant  Counsel  with  General  Motors  of  Canada. 
He  also  served  as  Director  of  Government  Relations  and  Assistant 
General  Counsel  of  General  Motors  of  Canada.  Mr.  Stewart  is  a 
participant  in  the  Canadian  Manufacturers'  Association,  the  Motor 
Vehicle  Manufacturers'  Association  and  both  the  Ontario  and  the 
Canadian  Chamber  of  Commerce.  Mr.  Stewart  presently  is  General 
Counsel  and  Secretary  of  the  Ford  Motor  Company  of  Canada 
Limited. 


Mr.  Robert  D.  Anderson  (representing  the  Ontario  Chamber  of 

Commerce ) 

Called  to  the  Bar  in  1960,  Mr.  Anderson  has  been  counsel  with 
Procter  and  Gamble  Inc.  since  1963.  In  addition  to  being  a 
director  of  the  Ontario  Chamber  of  Commerce,  he  has  been  actively 
involved  with  a  number  of  other  organizations,  including  the 
Association  of  Canadian  General  Counsel  (President  1988-89),  the 
Canadian  Manufacturers'  Association,  and  the  Children's  Aid 
Society  of  Metropolitan  Toronto.  Mr.  Anderson  is  currently 
General  Counsel  and  Secretary  of  Procter  and  Gamble  Inc. 


Mr.  Michael  G.  Cochrane 


Called  to  the  Ontario  Bar  in  1980,  Mr.  Cochrane  has  been  Counsel 
in  the  Policy  Development  Division  of  the  Ministry  of  the 
Attorney  General  since  1985.  Prior  to  joining  the  Ministry  he 
was  in  private  practice  and  specialized  in  civil  litigation.  He 
is  the  author  of  a  text  on  family  law  in  Ontario  and  has  been  an 
instructor  in  civil  procedure  with  the  Law  Society  of  Upper 
Canada  Bar  Admission  Course  for  seven  years. 


It  should  be  noted  that  each  of  the  above  representatives 
served  without  remuneration  and  enthusiastically  prepared  for  and 
attended  numerous  meetings.  The  quality  and  precision  of  their 
recommendations  is  solid  testimony  to  the  knowledge  and  devotion 
each  member  brought  to  the  Advisory  Committee. 
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I  also  wish  to  acknowledge  on  behalf  of  the  Committee  the 
work  of  Mr.  Daniel  Jazvac  who,  during  the  course  of  the 
Committee's  work,  acted  as  Secretary  to  the  Committee  while 
continuing  his  studies  as  a  third  year  law  student.  In  addition, 
Mr.  Shawn  Scromeda,  an  articling  student  with  the  Policy 
Development  Division  of  the  Ministry  of  the  Attorney  General, 
provided  some  much  needed  research  and  technical  assistance. 


Michael  G.  Cochrane 
Chairman 
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REPORT  OF  THE 

ATTORNEY  GENERAL’S  ADVISORY 
COMMITTEE  ON  CLASS  ACTION 
REFORM 

CHAPTER  2 

Executive  Summary 

The  Attorney  General’s  Advisory  Committee  on  Class  Action 
Reform  was  formed  in  June  of  1989  to  bring  together 
representatives  of  major  interest  groups  to  consult  with 
government  and  each  other  about  the  best  method  of  class  action 
reform  for  Ontario.  In  undertaking  to  serve  on  the  Attorney 
General's  Committee  the  representatives  of  the  various  groups 
agreed  that  the  reform  should  be  designed  within  the  following 
parameters : 

.  any  procedure  developed  should  treat  plaintiffs  and 
defendants  in  a  fair  and  equitable  manner  and  should 
not  impose  any  unnecessary  burdens  on  the  courts, 

.  the  procedure  should  have  a  certification  component  by 
which  the  court  would  screen  potential  class  actions 
according  to  specific  tests, 

.  the  procedure  would  feature  a  rule  that  all  class 

members  who  do  not  specifically  opt-out  of  the  class 
action  procedure  would  be  included  in  it. 
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.  there  would  be  a  presumption  that  notice  would  be  given 
to  class  members  following  certification,  unless 
otherwise  ordered  by  the  court, 

.  there  would  be  a  controlled  contingency  fee, 

.  there  would  be  no  special  role  for  the  Attorney  General 
in  class  actions,  and  finally, 

.  any  undistributed  monetary  award  made  in  a  class  action 
would  be  returned  to  the  defendant  following  the  expiry 
of  relevant  limitation  periods,  except  in  the  case  of 
environmental  cases,  which  would  be  given  further 
consideration  by  the  Committee. 

It  was  also  an  assumption  that  any  new  procedure  developed  by  the 
Advisory  Committee  would  be  made  available  through  statutory 
reform  as  opposed  to  changes  to  the  Rules  of  Civil  Procedure  of 
the  Supreme  and  District  Court. 

With  a  consensus  around  this  starting  point,  the  Advisory 
Committee  set  out  to  develop  the  detailed  infrastructure  of  a 
class  action  procedure. 

In  designing  this  infrastructure  the  Committee  recommends 
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unanimously  as  follows: 


the  procedure  should  be  known  as  a  "class  proceeding" 
rather  than  a  "class  action"  in  order  to  accommodate 
terminology  changes  in  the  Courts  of  Justice  Act.  1984. 

the  procedure  would  be  available  in  the  Supreme  and 
District  Courts  and  the  Rules  of  Procedure  for  those 
courts  would  apply  unless  otherwise  stated, 

the  procedure  should  contemplate  the  creation  of  a 
class  of  plaintiffs  by  either  the  representative 
plaintiff  or  the  defendant ( s ) , 

in  considering  the  certification  of  a  proceeding  the 
court  should  have  regard  to  whether, 

-  there  is  a  cause  of  action, 

-  there  is  an  identifiable  class  of  more  than  one 
person, 

-  there  are  issues  of  fact,  or  issues  of  law  arising 
from  the  facts  that  are  common  but  not  necessarily 
identical  to  the  class, 

-  a  class  proceeding  would  be  the  preferable 
procedure  for  resolution  of  the  common  issues, 

_  the  representative  plaintiff  would  fairly  and 
adequately  represent  the  interests  of  the  class. 
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has  produced  a  plan  for  the  proceeding  and  does  not 
have,  on  the  common  issues,  an  interest  in  conflict 
with  those  of  other  members  of  the  class, 

the  court  should  not  refuse  to  certify  a  proceeding  as 
a  class  proceeding  on  the  grounds  that  the  relief 
claimed, 

-  includes  a  claim  for  damages  that  would  require 
individual  assessment  in  subsequent  proceedings 
involving  the  defendant, 

-  arises  out  of  or  relates  to  separate  contracts 
between  members  of  the  class  and  the  defendants, 

-  seeks  different  remedies  for  different  members  of 
the  class  or  subclass, 

nor  should  the  court  refuse  to  certify  a  proceeding 
because  the  number  or  identity  of  every  member  of  the 
class  is  unknown, 

any  person  who  is  a  member  of  a  class  should  be 
permitted  to  opt-out  by  a  means  and  within  a  time 
established  by  the  order  of  certification, 

if  a  proceeding  no  longer  meets  the  standard  necessary 
for  a  class  proceeding  then  it  may  be  decertified. 
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in  the  class  proceeding  issues  common  to  the  class 

» 

should  be  determined  in  common  proceedings  and  issues 
that  require  the  participation  of  individual  members 
should  be  determined  in  individual  proceedings, 

the  court  should  have  the  power  to  permit  interventions 
by  class  members  to  ensure  fair  and  adequate 
representation  of  the  class  and  to  ensure  the  fair  and 
expeditious  determination  of  the  proceeding, 

the  court  should  order  that  notice  of  the  proceeding  be 
given  to  class  members  after  certification  and  in  doing 
so  should  consider  the  cost  of  giving  notice,  the 
nature  of  the  relief  sought,  the  size  of  the  class  and 
size  of  their  individual  claims  among  other  things, 

t 

the  court  should  have  the  power  to  require  notice  to 
class  members  and  the  content  of  such  notice  throughout 
the  proceeding,  including  any  individual  proceedings, 

with  a  few  exceptions  the  ordinary  rules  of  discovery 
of  parties  should  apply  to  a  class  proceeding, 

where  liability  is  not  in  issue  the  court  should  have 
the  power  to  determine  the  aggregate  amount  of  the 
defendant's  liability  without  proof  by  individual 
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members  of  the  class , 

the  court  should  have  the  power  to  direct  payment  of 
judgments  by  lump  sum,  forthwith  or  in  instalments  and 
to  stay  execution  if  necessary, 

the  procedure  should  set  out  what  shall  be  specified  in 
a  judgment  on  issues  common  to  the  class, 

the  procedure  should  provide  the  court  with  a  variety 
of  options  for  distributing  the  judgment  to  class 
members  including  direct  distribution,  payment  into 
court  or  other  depository,  or  distribution  in  a  manner 
that  may  reasonably  be  expected  to  benefit  members  of 
the  class  by  any  means  authorized  by  the  court, 

the  court  should  have  the  power  to  supervise  all 
settlements,  dismissals  and  discontinuances  including 
the  power  to  order  that  the  class  be  given  a  written 
accounting  of  the  conduct  of  the  proceeding,  the  result 
and  the  planned  distribution, 

there  should  be  an  appeal  to  the  Divisional  Court,  and, 
in  some  cases,  to  the  Court  of  Appeal, 

the  normal  rules  with  respect  to  costs  should  apply  and 
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continue  to  be  in  the  court’s  discretion, 


in  exercising  its  discretion  on  costs  the  court  should 
have  regard  to  the  fact  that  the  issue  in  dispute  was 
in  the  nature  of  a  test  case,  raised  a  novel  point  of 
law  or  concerned  a  matter  of  public  interest, 

contingency  fee  arrangements  between  a  lawyer  and 
representative  plaintiff  should  be  permitted, 

fees  and  disbursements  agreements  between  lawyer  and 
client  should  be  in  writing  and  should  stipulate  the 
arrangement , 

the  possibility  of  a  lawyer  and  client  agreeing  on  a 
method  of  billing  for  legal  fees  that  would  entail  a 
multiplier  being  applied  to  the  normal  legal  fees  in 
order  to  compensate  a  lawyer  for  undertaking  the  risk 
should  be  permitted, 

any  agreement  with  respect  to  fees  and  disbursements 
should  be  subject  to  approval  by  the  court  and  once 
approved  should  become  a  first  charge  on  the  settlement 
funds  or  monetary  award, 

normal  procedures  with  respect  to  offers  to  settle 
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should  apply. 


special  rules  with  respect  to  evidence  should  be 
provided  to  enable  the  use  of  statistical  and  sampling 
evidence  in  the  proceedings, 

the  same  judge  should  hear  all  motions  before  the  trial 
of  the  questions  common  to  the  class  and  another  judge 
should  preside  at  the  trial, 

assistance  through  a  "Costs  Assistance  Fund"  should  be 
provided  to  assist  plaintiffs  with  disbursements,  the 
costs  of  experts  and  such  expenses  as  notice  to  the 
class.  In  addition  the  Fund  should  stand  ready  to 
indemnify  a  plaintiff  for  the  defendant's  costs  if  the 
action  is  unsuccessful, 

the  precise  structure  of  the  Costs  Assistance  Fund  and 
amount  of  an  initial  endowment  necessary  to  meet  its 
potential  obligations  should  be  determined  with  the 
assistance  of  persons  knowledgable  in  the  area  of 
financial  funding, 

quality  legal  education  on  the  subject  of  class 
proceedings  should  be  available  for  the  public,  the 
legal  profession  and  the  judiciary, 
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.  the  model  recommended  by  this  Committee  should  be  taken 
forward  by  Ontario  to  the  Uniform  Law  Conference  of 
Canada  for  consideration,  and 

|  .  the  procedure,  once  implemented,  should  be  monitored 

closely  to  ensure  that  it  achieves  its  important 
objectives . 

This  executive  summary  sets  out  in  general  terms  the  most 
significant  recommendations  of  the  Advisory  Committee.  It  is  not 
exhaustive  and  reference  should  be  made  to  the  more  detailed 
description  of  the  procedure  in  the  following  Draft  Act  with 
Rerpect  to  Class  Proceedings  with  Annotations. 

As  noted  at  the  outset,  despite  the  diversity  of  the  views  and 
interests  represented  at  the  discussions,  the  recommendations 

[ 

contained  in  this  report  are  unanimous. 
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REPORT  OF  THE 

ATTORNEY  GENERAL'S  ADVISORY 
COMMITTEE  ON  CLASS  ACTION 
REFORM 

CHAPTER  3 

Class  Actions  in  Ontario:  A  Short  History  of  Reform 

A  class  action  is  an  action  brought  on  behalf  of,  or  for  the 
benefit  of  numerous  persons  having  a  common  interest.  It  is  a 
procedural  mechanism  that  is  intended  to  provide  an  efficient 
means  to  achieve  redress  for  widespread  harm  or  injury  by 
allowing  one  or  more  persons  to  bring  the  action  on  behalf  of  the 
many. 


Ontario’s  Rules  of  Civil  Procedure  currently  contemplate 
plaintiffs  and  defendants  being  involved  in  class  actions.  Rule 
12  provides  as  follows: 

"Where  there  are  numerous  persons  having  the  same 
interest,  one  or  more  of  them  may  bring  or  defend  a 
proceeding  on  behalf  or  for  the  benefit  of  all,  or  may 
be  authorized  by  the  court  to  do  so."1 

The  rule  has  not  been  substantially  altered  since  1881,  and, 
given  its  limited  wording,  the  courts  have,  through  their 
interpretation  of  it,  identified  both  the  substantive  and  the 


1  Rule  12,  Representative  Proceedings,  Rules  of  Civil 
Procedure,  Ontario  Regulation  560/84 
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procedural  limitations  of  the  class  action  rule. 

Why  Class  Actions  Are  A  Necessary  Procedural  Mechanism 

It  is  an  unavoidable  fact  that  modern  industrialized 
societies  such  as  Ontario  will  suffer  mass  injuries.  North 
Americans  have  already  witnessed  incidents  of  widespread  harm 
from  defective  products  such  as  thalidomide  or  the  Daikon  IUD. 

So  too  have  they  seen  mass  environmental  injury  such  as  the 
incident  at  Three  Mile  Island  or  the  recent  PCB  fire  in  Quebec. 
Mass  injuries  have  also  occurred  through  negligence  or  breach  of 
contract  in  the  case  of  airplane  crashes,  train  derailments, 
defective  products,  illegal  strikes  and  other  such  incidents  that 
may  harm  or  cause  losses  to  hundreds  if  not  thousands  of  people. 
No  one  wishes  such  mass  injuries  or  losses  to  occur  but  they  are 
inevitable.  A  class  action,  in  which  many  similarly  injured 
persons  join  together,  can  provide  an  effective  and  efficient 
means  of  litigating  such  mass  claims. 

However,  this  is  not  the  only  reason  class  actions  are 
necessary  procedural  mechanisms.  Ontarians  also  live  in  a 
society  that  strives  to  maximize  access  to  justice  for  its 
citizens.  Sophisticated  and  highly  evolved  rights  and 
obligations  are  of  little  value  if  they  cannot  be  asserted  or 
enforced  effectively  and  economically.  Of  what  value  is  a  right 
or  obligation,  or  the  judicial  system  itself,  if  its  users  must 


16 


be  told  that  the  right  is  "too  small"  or  "too  complex"  or  "too 
risky"  to  justify  its  enforcement? 

A  class  action  can  provide  the  means  by  which  such  claims 
can  be  asserted  and  given  access  to  justice.  A  meaningful 
procedure  can  achieve  economies  in  the  use  of  judicial  and  court 
resources  and  provide  widespread  redress  to  many  individuals  who 
have  suffered  a  loss  or  injury.  This  is  the  case  whether  the 
class  action  is  brought  by  the  plaintiffs  or  the  defendants. 

Finally,  the  presence  of  effective  remedies  of  any  sort 
inevitably  must  contribute  to  a  sharper  sense  of  obligation  to 
the  public  by  those  whose  actions  affect  large  numbers  of  people. 
This  is  the  case  whether  the  obligation  is  owed  by  an  aircraft 
manufacturer,  a  pharmaceutical  company,  a  financial  institution 
or  even  a  government.  An  effective  class  action  procedure  has 
the  potential  to  contribute  to  improved  compliance  with  such 
obligations . 

In  summary,  the  case  for  reform  hinges  on  three  general 
propositions: 

(i)  class  actions  may  lead  to  more  efficient  judicial 
handling  of  potentially  complex  cases  of  mass  wrong; 

(ii)  class  actions  may  provide  improved  access  to  justice 
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for  those  whose  actions  might  not  otherwise  be 
asserted,  and; 

(iii)  class  actions  may  inhibit  misconduct  by  those  who 

might  be  tempted  to  ignore  their  obligations  to  the 
public  because  claims  by  the  injured  were  too  small 
or  too  difficult  to  assert. 

An  Approach  to  Reform 

Two  linked  approaches  are  necessary  to  accomplish  the  reform 
of  class  action  procedures: 

(i)  the  legal  and  economic  obstacles  to  class  actions  must 
be  reduced  so  that  such  proceedings  are  available,  and; 

(ii)  safeguards  must  be  provided  to  protect  those  involved, 
whether  as  representative  plaintiff,  as  defendants  or 
as  class  members. 

These  latter  concerns  arise  from  the  fact  that  a  class 
action  is  brought  by  an  individual  representative  plaintiff  on 
behalf  of  a  group  of  absent  class  members.  These  absent 
plaintiffs  are  not  necessarily  present  before  the  court  and  lack 
any  real  ability  to  determine  the  course  of  litigation  which  may 
affect  their  individual  rights. 
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Similarly,  a  defendant  facing  a  class  action  on  behalf  of 
hundreds,  thousands  or  tens  of  thousands  of  claimants  may  need 
assurances  that  the  claim  is  appropriately  suited  to  the  class 
action  procedure  and  that  its  potential  liability  can  be 
addressed  through  the  one  mass  claim. 

The  legal  obstacles  to  class  actions  in  Ontario  were 
enunciated  in  1983  in  the  decision  of  the  Supreme  Court  of  Canada 
in  General  Motors  of  Canada  Ltd,  v.  Naken.*  This  case  involved 
claims  being  advanced  on  behalf  of  thousands  of  purchasers  of 
General  Motors’  1971/1972  Firenzas.  Each  member  of  the  class  of 
Firenza  owners  claimed  $1000.00  in  damages  as  compensation  for 
the  significant  faults  in  these  vehicles.  The  claim  was  based  on 
breach  of  a  collateral  warranty  and  resulting  loss  of  resale 
value. 

The  Supreme  Court's  language  was  unequivocal  in  stating  that 
the  wording  of  the  representative  proceeding  rule  (then  rule  75, 
now  Rule  12)  was  wholly  inadequate  to  support  such  potentially 
complex  litigation.  Legislative  reform  was  needed,  the  court 
said,  if  meaningful  class  actions  were  to  be  available. 


2 


(1983),  32  C.P.C.  138  (S.C.C.) 


In  advance  of  the  Supreme  Court  of  Canada's  decision,  the 
Ontario  Law  Reform  Commission  undertook  a  study  of  class  actions. 
Its  report  is  widely  acknowledged  as  the  most  sophisticated  and 
extensive  analysis  of  class  actions  undertaken  in  the  world.  The 
Report  on  Class  Actions3  released  in  1982,  became  the  focal  point 
of  the  class  action  debate  between  1982  and  1988.  However,  it 
did  not  produce  any  legislative  initiatives  in  Ontario  or  other 
Canadian  provinces. 

In  1988  a  number  of  events  in  Ontario  combined  to  move  class 
action  reform  from  the  level  of  discussion  to  more  concrete 
action.  The  first  was  the  Attorney  General  of  Ontario's  hosting 
of  a  Conference  on  Access  to  Civil  Justice  in  June  of  1988. 

During  the  conference  a  panel  discussion  on  group  claims  and 
collective  rights  produced  a  recommendation  that  class  action 
reform  be  undertaken  to  lower  procedural  barriers  to  their  use. 

A  second  event  was  the  reactivation  of  the  class  action 
issue  on  the  agenda  of  the  Uniform  Law  Conference  of  Canada  at 
its  annual  meeting  in  Toronto  in  August  of  1988.  An  Ontario 
discussion  paper  entitled  "Class  Actions:  A  Path  To  Reform"* *  was 
tabled  for  discussion.  After  a  very  thorough  debate  the 


*  Report  on  Class  Actions,  Ontario  Law  Reform  Commission, 
1983,  Vol.  I  -  III. 

*  Proceedings  of  the  Uniform  Law  Conference,  Seventieth 
Annual  Meeting,  p.49. 
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Conference  recommended  that  a  draft  Uniform  Act  be  prepared  for 
consideration  in  August  of  1989. 

Immediately  after  the  Uniform  Law  Conference  meeting  in 
Toronto,  the  issue  of  class  action  reform  was  again  raised  when 
Attorney  General  Ian  Scott  held  consultations  with  interested 
groups  in  Ontario  concerning  the  issues  considered  by  the  Uniform 
Law  Conference.  After  several  months  of  consultation  with  major 
interest  groups  an  agreement  was  reached  to  undertake  class 
action  reform  in  Ontario  on  the  following  basis: 

*  The  Government  of  Ontario  would  announce  its  decision 
to  bring  forward  legislation  to  make  class  actions 
available  in  Ontario; 

The  Ministry  of  the  Attorney  General  would  establish  a 
formal  class  action  consultation  process  with 
representatives  of  government,  lawyers,  business  and 
consumers  to  be  known  as  the  Attorney  General’s 
Advisory  Committee  on  Class  Actions  (hereinafter 
referred  to  as  "the  Committee").  The  participants  in 
the  consultation  would  be:  the  Canadian  Federation  of 
Independent  Business,  the  Canadian  Manufacturers' 
Association,  the  Retail  Council  of  Canada,  the  Ontario 
Chamber  of  Commerce,  the  Consumers'  Association  of 
Canada,  the  Canadian  Environmental  Law  Association,  the 
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Advocates’  Society,  the  Canadian  Bar  Association 
(Ontario),  Energy  Probe  and  the  Insurance  Bureau  of 
Canada. 

The  consultations  would  start  from  the  premise  that  the 
class  action  procedure  would  treat  plaintiffs  and 
defendants  in  a  fair  and  equitable  manner  and  would 
impose  no  unnecessary  burdens  on  the  courts. 

The  procedure  would  include  a  structured  certification 
of  the  proceeding  by  the  court  in  which  a  judge  would 
screen  potential  class  actions  according  to  specific 
tests . 

The  procedure  would  also  feature  a  rule  that  all  class 
members  who  do  not  specifically  opt-out  of  the  class 
action  would  be  included  in  it. 

There  would  be  a  presumption  that  notice  would  be  given 
to  class  members  following  certification,  unless 
otherwise  ordered  by  the  court. 

There  would  be  a  controlled  contingency  fee 
arrangement. 

There  would  be  no  special  role  for  the  Attorney  General 
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of  Ontario  in  class  actions. 


*  Any  undistributed  awards  made  in  a  class  action  would 
be  returned  to  the  defendant  following  the  expiry  of 
relevant  limitation  periods,  except  with  respect  to 
environmental  cases,  which  would  be  given  further 
consideration  by  the  Advisory  Committee. 

As  a  part  of  the  announcement.  Attorney  General  Ian  Scott 
noted  that  the  Government  intends  the  new  class  action  procedure 
to  apply  in  all  types  of  claims,  and  that  it  would  involve 
balanced  court  rules  and  procedures.  In  particular,  the  class 
action  procedure  developed  would  be  applicable  in  environmental 
litigation  and  in  consumer  litigation.  The  Ministries  of  the 
Environment  and  Consumer  and  Commercial  Relations,  which  have 
been  considering  other  forms  of  class  action,  would  contribute 
their  expertise  but  agreed  to  leave  the  creation  of  a  class 
action  procedure  to  the  Attorney  General’s  consultation  process 
while  its  work  was  ongoing. 

In  August  of  1989  at  its  meeting  in  Yellowknife  N.W.T.,  the 
Uniform  Law  Conference  agreed  to  postpone  its  consideration  of 
the  class  action  issue  until  the  Attorney  General  of  Ontario’s 
Advisory  Committee  had  completed  its  work. 
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REPORT  OF  THE 

ATTORNEY  GENERAL'S  ADVISORY 
COMMITTEE  ON  CLASS  ACTION 
REFORM 

CHAPTER  4 


The  Committee's  Recommendations;  An  Annotated  Draft  Act 

Respectinc  Class  Proceedings 


Introduction 


The  Committee's  recommendations  are  set  out  in  the 
provisions  of  the  following  Draft  Act  and  the  specific 
annotations  on  each  section.  The  Committee  adopted  this  course 
to  be  able  to  provide  a  clear  description  of  the  desired 
procedure  and  to  be  able  to  provide  the  Attorney  General  and 
legislative  counsel  with  specific  guidance  on  the  drafting  of  a 
Bi  Jl . 

The  Means  of  Reform:  Act  or  Rule  Change? 

Jurisdictions  vary  in  the  means  by  which  class  actions  were 
introduced  to  their  legal  system.  Some  have  relied  on  changes  to 
the  Rules  of  Civil  Procedure,  while  others  have  introduced 
statutory  change.  In  establishing  the  Advisory  Committee's 
mandate  the  Attorney  General  indicated  a  preference  for  statutory 
change  for  a  number  of  reasons.  The  procedure  represents  a 
significant  development  in  the  administration  of  justice  in 
Ontario.  It  has  been  the  subject  of  controversy  and  debate.  The 
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recommended  reforms  call  for  the  removal  of  substantive  obstacles 
to  class  proceedings .  Such  obstacles  can  only  be  removed  by  the 
Legislature. 

The  Rules  Committee  of  the  Supreme  and  District  Court  (to  be 
known  as  the  Civil  Rules  Committee  once  Bill  2,  the  Courts  of 
Justice  Amendment  Act  (Court  Reform)  is  proclaimed)  is  comprised 
of  representatives  of  the  bench  and  bar  appointed  by  the  Attorney 
General  pursuant  to  the  Courts  of  Justice  Act,  1984.  The  Rules 
Committee,  while  accountable  to  the  Attorney  General,  has  the 
freedom  to  alter  or  modify  the  Rules  of  Court  from  time  to  time 
as  it  sees  fit.  Reforms  such  as  those  recommended  herein,  are  of 
such  significance  to  the  administration  of  justice  that  they 
warrant  consideration  by  the  Legislature  of  Ontario  and  should 
only  be  subject  to  change  by  the  Legislature. 

The  new  procedure  requires  a  specificity  and,  in  some  cases, 
a  priority  over  other  litigation  which  the  Rules  of  Civil 
Procedure  are  unaccustomed  and  inappropriate  in  providing. 

The  Committee  accepts  these  considerations  and  has  therefore 
designed  its  recommendations  for  the  reform  of  class  proceedings 
in  the  form  of  a  ’’Class  Proceedings  Act”  rather  than  through 
recommendations  for  amendments  to  the  Rules  of  Civil  Procedure  of 
the  Supreme  and  District  Court. 
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The  Annotated  Draft  Class  Proceedings  Act 


The  Advisory  Committee  on  Class  Action  Reform  makes  the 
following  unanimous  recommendations  with  respect  to  reform: 
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ADVISORY  COMMITTEE  ON  CLASS  ACTION  REFORM 


A  Draft  Act  Respecting  Class  Proceedings, 
with  Annotations 

"HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows: 


INTERPRETATION 


1.  In  this  Act, 

(a)  "certify"  means  to  permit  a 

proceeding  to  be  maintained  as  a 
class  proceeding,  but  does  not 
mean  to  approve  the  merits  of 
the  proceeding; 

(b)  "class  proceeding"  means  a  civil 

proceeding  certified  as  a  class 
proceeding  by  an  order  made  under 
this  Act,  and  includes  a 
proceeding  commenced  by  (i) 
statement  of  claim,  (ii)  notice 
of  proceeding,  or  (iii)  notice  of 
application; 

(c)  "common  issue"  means  an  issue  of 
fact,  or  issue  of  law  arising  from 
the  facts  that  is  common  but  not 
necessarily  identical  to  the  class; 

(d)  "court"  means  the  Supreme  Court  or 

District  Court; 

(e)  "discovery",  unless  otherwise 
provided  by  this  Act  means 
discovery  as  provided  by  the  Rules 
of  Civil  Procedure. 

Discussion 

The  committee  considered  the  possibility  of  class 
proceedings  before  the  Small  Claims  Court  and  concluded 
that  the  Small  Claims  Court  procedure  was  not 
sophisticated  enough  or  complete  enough  to  support 
meaningful  class  proceeding  activity.  For  this  reason, 
class  proceedings  are  confined  to  the  Supreme  and 
District  Court. 
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There  was  a  consensus  that  it  would  be  convenient  to 
have  one  class  proceeding  procedure  for  all  forms  of 
class  proceeding  activity,  including  derivative  rights 
and,  for  example,  the  interests  of  condominium  owners. 
It  was  agreed  that  the  recommendations  of  the  Committee 
would  be  confined  to  the  development  of  a  generic  class 
proceeding  procedure  and  that  consideration  should  be 
given  at  a  later  date  to  try  to  bring  all  forms  of 
class  proceeding  under  one  type  of  proceeding. 

Court  reform  initiatives  in  Ontario  may  alter  the 
interpretation  of  "court".  Both  the  Supreme  Court  and 
District  Court  should  have  jurisdiction  over  class 
proceedings,  with  the  total  amount  of  the  claims 
asserted  on  behalf  of  the  class,  rather  than  the  amount 
of  the  individual  claims,  determining  the  question  of 
monetary  jurisdiction  (as  recommended  by  the  Ontario 
Law  Reform  Commission  [hereinafter  referred  to  as  the 
O.L.R.C.]  at  p.464.  Class  Action  Report.  All 
references  to  the  Ontario  Law  Reform  Commission  in  this 
report  are  to  the  Commission’s  1982  Report  on  Class 
Actions. ) 


PLAINTIFF’S  CLASS  PROCEEDING 

2.  -  (1)  One  or  more  members  of  a  class  of  persons  may 
commence  a  proceeding  on  his  or  her  own  behalf  and  on  behalf  of 
the  members  of  the  class. 

(2)  A  person  who  commences  a  proceeding  under  subsection  (1) 
shall  be  known  as  the  representative  plaintiff., 

(3)  Unless  otherwise  provided,  the  Rules  of  Civil  Procedure 
for  the  Supreme  and  District  Court  shall  apply  to  proceedings 
commenced  pursuant  to  this  Act. 

Discussion 


Res  judicata  is  a  legal  principle  meaning  that  a  final 
judgment  rendered  by  a  court  on  the  merits  of  an  issue 
is  conclusive  as  to  the  rights  of  the  parties  and 
constitutes  an  absolute  bar  to  subsequent  action 
involving  the  same  claim  or  cause  of  action. 

The  wording  of  s.2(l)  is  needed  to  avoid  the  . 
application  of  res  judicata  and  underlines  that  the 
plaintiff  is  bringing  a  proceeding  on  his  or  her  own 
behalf  and  potentially  on  behalf  of  others  in  the 
class.  Should  the  court  decide  that  this  plaintiff 
meets  section  3(4)  and  fairly  and  adequately  represents 
the  others  in  the  class,  the  class  proceeding  can  be 
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maintained.  If  the  court,  for  whatever  reason,  decides 
that  a  class  proceeding  is  not  appropriate,  the 
dismissal  of  the  case  as  a  class  proceeding  does  not 
and  should  not  affect  the  ability  of  other  members  of 
the  class  to  maintain  individual  claims.  The  refusal 
to  certify  will  result  in  the  individual's  claim  being 
asserted  only  as  a  normal  lawsuit. 

The  O.L.R.C.  recommended  that  "person",  within  the 
meaning  of  ss.(l),  specifically  include  a  corporation. 
The  Committee  considered  this  point  and  noted  that 
s.30,  Paragraph  28,  of  the  Interpretation  Act  (Ontario’ 
defines  "person"  to  include  "a  corporation  and  the 
heirs,  executors,  administrators,  or  other  legal 
representatives  of  a  person  to  whom  the  context  can 
apply  according  to  law."  It  is  therefore  unnecessary 
to  make  a  reference  to  the  fact  that  person  includes  a 
corporation. 

With  respect  to  concerns  about  shell  corporations 
acting  as  plaintiffs  the  Committee  notes  the 
conclusions  of  the  Supreme  Court  of  Canada  in 
L1 Association  des  Propree  des  Jardins  Tache  v.  Daskin 
Enterprises . 


DEFENDANT'S  CLASS  PROCEEDING 

3.-  (1)  A  defendant  to  more  than  one  proceeding  that 
involves  issues  of  fact  or  law  arising  from  facts  that  are 
common,  but  not  necessarily  identical  may,  at  any  stage  of  a 
proceeding  move  under  this  Act  to  have  the  proceeding  certified 
as  a  class  proceeding  and  for  an  order  appointing  a  member  of  the 
class  as  the  representative  plaintiff. 

(2)  At  any  stage  of  a  proceeding  any  party  may  move  for  an 
order  requesting  named  defendants  to  defend  the  proceeding  as  a 
class  and  for  an  order  appointing  a  defendant  as  the 
representative  defendant. 

(3)  An  order  appointing  a  member  of  the  class  as  the 
representative  plaintiff  or  defendant  shall  only  be  made  with  the 
consent  of  the  person  upon  such  terms  as  the  court  considers* 
appropriate. 

(4)  On  a  motion  pursuant  to  ss.(l)  or  (2)  or  with  respect  to 
a  resulting  order  the  provisions  of  this  Act  with  respect  to 
certification  apply  mutatis  mutandis. 

Discussion 

•  The  Committee  anticipates  the  need  for  defendant  class 

proceedings  and  developed  this  provision  to  ensure  that 
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such  proceedings  were  available  and  mirrored  plaintiff 
class  proceedings. 


CERTIFICATION 

4.  -  (1)  After  the  commencement  of  a  proceeding  under 
section  2,  the  representative  plaintiff  shall  move  for  an  order 
from  the  court  certifying  the  proceeding  as  a  class  proceeding. 

(2)  A  defendant  may  deliver  a  Statement  of  Defence  but  shall 
deliver  a  Notice  of  Intent  to  Defend  in  accordance  with  the  Rules 
of  Civil  Procedure  prior  to  the  hearing  of  the  certification 
motion. 

(3)  A  motion  under  subsection  (1)  shall  be  brought  within  90 
days  from  the  day  upon  which  the  defendant  filed  a  Statement  of 
Defence  or  Notice  of  Intent  to  Defend. 

(4)  The  court  shall  certify  the  proceeding  as  a  class 
proceeding  if  the  court  finds  that, 

(a)  there  is  a  cause  of  action; 

(b)  there  is  an  identifiable  class  of 
more  than  one  person; 

(c)  there  are  issues  of  fact,  or 
issues  of  law  arising  from  the 
facts  that  are  common  but  not 
necessarily  identical  to  the 
class ; 

(d)  a  class  proceeding  would  be  a 
preferable  procedure  for 
resolution  of  the  common  issues; 
and 

(e)  the  representative  plaintiff  would 
fairly  and  adequately  represent 
the  interests  of  the  class,  has 

produced  a  plan  for  the  proceeding  _ 

and  does  not  have  on  the  common 

issues  an  interest  in  conflict  with 

those  of  other  members  of  the 

class. 

(5)  The  representative  plaintiff  and  defendant  shall  provide 
their  best  information  as  to  the  size  of  the  class  of  claimants. 

(6)  The  onus  of  establishing  that  a  proceeding  should  be 
certified  as  a  class  proceeding  is  upon  the  person  so  contending. 
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(7)  For  the  purposes  of  subparagraph  4(4) (e)  the  "plan" 
shall  set  out  a  demonstrable  method  of  advancing  the  proceeding 
on  behalf  of  the  class  and  of  notifying  class  members  of  the 
proceeding. 

(8)  On  the  motion  for  certification  the  court  may  adjourn 
the  matter  to  permit  the  parties  to  amend  their  materials  or 
their  pleadings  or  to  adduce  further  evidence. 

Discussion 


While  the  O.L.R.C.  did  not  recommend  that  the  motion 
for  certification  be  compulsory,  given  the  Committee's 
mandate,  the  Committee  felt  that  the  application  for 
certification  should  be  mandatory. 

The  motion  for  certification  will  be  like  other  motions 
before  the  court  and  will  rely  primarily  on  affidavit 
evidence.  Although  it  would  be  possible  for  other 
forms  of  evidence  to  be  placed  before  the  court,  no 
specific  comment  is  needed  at  this  time  with  respect  to 
evidence. 

Both  the  plaintiff  and  the  defendant  should  be  able  to 
file  affidavit  material  on  the  motion  for 
certification.  The  Committee  specifically  considered 
the  Quebec  rule  whereby  only  the  plaintiff  is  permitted 
to  file  affidavit  material.  Given  the  absence  of  a 
preliminary  merits  test  in  the  proposed  certification 
procedure,  the  volume  of  affidavit  material  would 
likely  be  less  under  our  proposed  model. 

It  is  the  Committee's  opinion  that  evidence  on  the 
motion  for  certification  should  be  confined  to  the 
criteria  set  out  in  ss.(4). 

The  Committee  favoured  a  one-step  certification 
procedure  that  would  give  the  court  the  power  to  order 
certification,  dismiss  the  motion,  or  adjourn  for 
further  and  better  evidence  concerning  the  criteria 
that  must  be  met  for  certification.  This  type  of 
procedure  contemplates  the  court  being  able  to  adjourn  * 
subject  to  such  further  and  other  directions  as  may  be 
given. 

It  was  agreed  that  the  certification  motion  should  not 
be  a  forced  choice  between  certification  or  no 
certification.  The  court  should  have  the  specific 
power  to  send  the  parties  away  to  come  back  before  the 
court  at  a  later  date  with  further  and  better 
information,  a  revised  plan,  or  amended  proceedings. 
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.  The  Committee,  in  ss.4(d),  selected  the  word 

"preferable”  over  other  words  such  as  "reasonable"  or 
"superior",  as  it  was  thought  that  the  word 
"preferable"  would  best  draw  the  court  into  a 
consideration  of  whether  or  not  the  class  proceeding 
was  a  fair,  efficient  and  manageable  method  of 
advancing  the  claim.  The  class  proceeding  should  also 
be  preferable  in  the  sense  of  preferable  to  other 
procedures  such  as  joinder,  test  cases,  consolidation 
and  so  on. 

•  The  Committee  endorses  the  conclusions  reached  by  the 
O.L.R.C.  at  p.465  of  its  Class  Action  Report  as 
follows: 

.  the  proposed  Act  should  contain  no  express 
provisions  respecting  third  party  claims,  cross¬ 
claims,  consolidations  or  co-ordination  of  related 
claims . 

.  the  Rules  of  Civil  Procedure  and  the  Courts  of 
Justice  Act,  1984  (as  it  is  now  called)  as  amended 
should  apply  as  in  other  litigation. 

.  Section  4(4) (b)  should  be  read  in  the  context  of 
section  5.  It  should  be  noted  that  in  the  case  of 
aggregate  awards  or  claims  for  injunctive  or 
declaratory  relief  the  individual  members  of  the  class 
and  their  exact  number  may  be  undeterminable.  In  such 
cases  they  need  not  be  identifiable  on  an  individual 
basis. 

.  The  Committee  recommends  that  the  Law  Society  of  Upper 
Canada  consider  changes  to  the  Rules  of  Professional 
Conduct  to  resolve  potential  conflicts  between  the 
lawyer’s  respective  obligations  to  the  representative 
plaintiff  and  members  of  the  class.  Consideration  of  a 
special  written  retainer  may  be  necessary. 

REMOVAL  OF  SUBSTANTIVE  BARRIERS 

5.  -  The  court  shall  not  refuse  to  certify  a  proceeding*  as  a 
class  proceeding  on  the  ground  only  that  the  relief  claimed, 

(a)  includes  a  claim  for  damages  that  would 
require  individual  assessment  in 
subsequent  proceedings  involving  the 
defendant,  or 

(b)  arises  out  of  or  relates  to  separate 
contracts  between  members  of  the  class 
and  the  defendant (s) , 
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(c)  seeks  different  remedies  for  different 
members  of  the  class  or  subclass, 

or  that  the  number  of  members  or  identity  of  every  member  of  the 
class  is  unknown. 


Discussion 


.  With  respect  to  (c),  some  plaintiffs  may  claim  damages 
while  others  may  claim  specific  performance.  This 
should  not  preclude  certification. 

•  Sub-classing  is  a  process  by  which  the  larger  class  is 
divided  into  more  distinct  and  representative  groups. 

A  sub-class  will  have  an  issue  of  law  or  fact  common  to 
itself  and  therefore  requires  separate  representation 
in  order  to  protect  interests  that  it  has  separate  from 
the  larger  class.  Inherent  in  sub-classing  is  the  need 
to  ensure  that  the  sub-class  is  not  prejudiced  by  being 
in  conflict  with  the  larger  classes'  interests. 

EVIDENCE  AT  CERTIFICATION 

6.  -  Upon  a  motion  for  certification  under  section  4,  the 
representative  plaintiff  shall  and  the  defendant  may  serve  and 
file  one  or  more  affidavits  setting  forth  the  material  facts  upon 
which  each  intends  to  rely. 


Discussion 


.  While  the  motion  for  certification  would  in  most 
respects  follow  the  normal  procedure,  this  section 
requires  the  representative  plaintiff  to  file  affidavit 
material  with  the  court.  There  is  no  corresponding 
obligation  on  the  defendant. 

.  The  Committee  notes  that  there  would  be  an  entitlement 
to  cross-examine  on  the  affidavits  filed. 

OPT-OUT  ENTITLEMENT 

7.  -  Any  person  who  is  a  member  of  a  class  on  whose  behalf  a 
proceeding  has  been  certified  may  opt-out  of  the  proceeding  in 
the  manner  prescribed  by  the  order  of  certification. 

Discussion 

•  This  provision  sets  out  a  class  member's  entitlement  to 
withdraw  from  the  class  proceeding  and,  if  desired, 
start  an  individual  proceeding. 


33 


The  provision  was  a  part  of  the  Committee's  mandate  as 
described  in  its  terms  of  reference. 

Once  a  class  proceeding  is  commenced  members  of  the 
class  are  presumed  to  be  in  the  proceeding  unless  they 
take  concrete  steps  to  "opt-out". 

The  value  of  such  a  model  is  that  defendants  to  class 
proceedings  are  assured  that  they  face  all  potential 
claimants  in  one  law  suit.  Those  who  opt-out  can  be 
specifically  identified  and  dealt  with  on  that  basis. 
The  opt-out  model  also  increases  the  effectiveness  of  a 
class  proceeding  by  not  requiring  potential  litigants 
to  take  steps  to  be  in  the  suit.  This  is  particularly 
so  in  cases  involving  individual  claims  that  are 
relatively  small. 


ORDER  FOR  CERTIFICATION 

8.  -  (1)  An  order  certifying  a  proceeding  as  a  class 
proceeding  shall  describe: 

(a)  the  class  on  whose  behalf  the 
proceeding  is  brought; 

(b)  the  nature  of  the  claim(s)  made  on 
behalf  of  the  members  of  the  class  and 
specify  the  relief  claimed; 

(c)  define  the  issues  of  fact  or  issues 
of  law  arising  therefrom  common  to 
the  class;  and 

(d)  the  manner  in  which  members  of  the 
class  will  be  permitted  to  exclude 
themselves  from  the  class  proceeding 
and  specify  a  point  after  which  members 
of  the  class  may  not  exclude 
themselves. 

(2)  The  court  may  at  any  time  upon  the  motion  of  the 
representative  plaintiff  or  defendant  amend  an  order  certifying  a 
proceeding  as  a  class  proceeding. 

(3)  In  the  case  of  an  order  certifying  a  proceeding  as  a 
class  proceeding  the  court  may  make  such  similar  orders  as  are 
needed  with  respect  to  sub-classes  at  any  time  in  the  proceeding. 

Discussion 


Section  8(1) (d)  provides  that  the  court  may  specify  a 
"cutoff"  date  for  opting-out.  The  Committee  believes 
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that  those  who  wish  to  launch  individual  proceedings  or 
simply  not  be  in  a  lawsuit  should  be  given  a  reasonable 
opportunity  to  opt-out.  However,  once  a  certain  point 
in  the  litigation  has  passed,  those  who  are  class 
members  must  stay  involved  with  the  claim.  "Fence 
sitting"  undermines  the  action,  is  unfair  to  the 
defendant  and  can  be  prevented  by  a  fixed  cutoff  date. 

DECERTIFICATION  OR  AMENDMENT 

9.  -  (1)  Upon  the  motion  of  a  party  or  member  of  the  class, 
where  it  appears  to  the  court  that  the  conditions  in  subsection 
4(4)  are  no  longer  satisfied,  the  court  may  amend  the  order  under 
s.4(4),  and  may  decertify  the  proceeding  or  may  make  any  other 
order  it  considers  appropriate. 

(2)  Where  the  court  makes  an  amending  order  pursuant  to 
subsection  (1)  it  may  make  amendments  to  the  proceedings  to 
eliminate  any  reference  to  the  representation  of  members  of  the 
class,  and  the  proceeding  may  proceed  accordingly. 

(3)  Where,  upon  a  motion  pursuant  to  subsection  (1)  for 
decertification  of  the  proceeding,  the  court  is  satisfied  that 
the  proceeding  satisfies  subsection  4(4)  in  all  respects  except 
with  respect  to  adequacy  of  representation  by  the  plaintiff,  the 
court  may  make  an  order  substituting  another  member  of  the  class 
as  the  representative  plaintiff. 

Discussion 


.  The  class  must  meet  certain  standards  in  order  to 

qualify  as  a  class  proceeding  and  be  certified.  It  may 
be  that  some  proceedings  will  fall  below  the  standard 
after  certification.  For  example,  the  representative 
plaintiff  may  discover  that  the  class  is  not  as 
numerous  as  first  thought  and  that  another  procedure 
would  be  a  preferable  method  of  advancing  the  claim. 

In  such  circumstances  the  proceeding  could  be 
decertified  and  could  then  proceed  as  an  individual 
claim  or  claims. 

•  If  the  only  difficulty  is  the  ability  of  the  particular' 
representative  plaintiff  to  represent  the  class,  the:  a 
new  representative  should  be  appointed  without  the  lc  - 
of  certification. 

AMENDMENT  OF  PLEADINGS 

10.  -  Where  the  court  refuses  to  certify  a  proceeding  as  a 
class  proceeding  or  makes  an  order  under  section  9,  the  court  may 
order  that  the  pleadings  be  amended  to  eliminate  any  reference  to 
the  representation  of  members  of  the  class  or  make  such  other 
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order  as  the  court  considers  appropriate. 

Discussion 


.  It  will  be  necessary  for  the  representative  plaintiff 
to  frame  the  proceeding  as  being  on  behalf  of  the  class 
in  advance  of  or  in  anticipation  of  the  motion  for 
certification.  In  the  event  the  motion  is  unsuccessful 
the  court  should  have  the  power  to  immediately  convert 
the  proceeding  into  a  normal  proceeding  with  reference 
to  any  representation.  This  will  preserve  the 
plaintiff’s  individual  claim  and  avoid  any  need  to 
recommence  a  fresh  proceeding. 

.  Similarly,  if  at  a  later  date  the  court  determines  that 
what  was  once  a  proper  class  proceeding  is  no  longer 
proper,  then  the  court  should  have  the  power  to  amend 
the  pleadings  so  as  to  describe  only  the  plaintiff's 
individual  claim  or  claims  as  the  case  may  be. 

COMMON  AND  INDIVIDUAL  ISSUES 

11.  -  (1)  In  a  class  proceeding,  issues  that  are  common  to 
the  class  shall  be  determined  in  common  proceedings,  and  issues 
that  require  the  participation  of  individual  members  of  the  class 
shall  be  determined  in  individual  proceedings  under  section  21. 

(2)  Where  there  are  common  proceedings  and  individual 
proceedings,  the  court  may  give  separate  judgments  in  respect  of 
each. 


Discussion 


It  is  a  common  feature  of  class  proceedings  that  a 
bifurcation  occurs  in  the  proceedings.  Common 
questions  related  to  liability  are  determined  first, 
followed  by  individual  proceedings  on  the  question  of 
damages . 


INTERVENTION 

12.  -  In  order  to  ensure  the  fair  and  adequate 
representation  of  the  interests  of  the  class  or  for  any  other 
appropriate  reason,  the  court,  at  any  time  in  a  proceeding  under 
this  Act,  may  permit  one  or  more  members  of  the  class  to 
intervene  upon  such  terms  and  conditions,  including  costs,  as  the 
court  considers  proper. 


Discussion 

This  provision  is  designed  to  ensure  protection  of  the 
class  and  in  particular  absent  class  members.  Any 
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member  of  the  class  may  ask  for  leave  to  intervene  at 
any  time. 

POWERS  OF  COURT 

13.  -  (1)  The  court,  upon  the  motion  of  a  party  or  member  of 
the  class,  may  make  any  order  determining  the  course  of  the 
proceeding  for  the  purpose  of  ensuring  the  fair  and  expeditious 
determination  thereof,  and  the  court  may  impose  such  terms  and 
conditions  upon  the  parties  as  it  considers  proper. 

(2)  The  court,  on  its  own  initiative  or  on  motion  by  any 
party  or  member  of  the  class,  may  stay  any  proceeding  related  to 
the  class  proceeding  before  the  court,  on  such  terms  as  are 
considered  just. 


Discussion 


.  This  section  describes  the  general  power  of  the  Court 
to  control  its  own  process  and  to  develop  procedures  as 
needed  from  case  to  case. 

.  It  is  also  designed  to  enable  the  parties  or  members  of 
the  class  to  come  forward  with  their  views  on  how  the 
proceeding  is  being  managed. 

NOTICE 

14.  -  (1)  After  the  court  certifies  a  proceeding  as  a  class 
proceeding,  notice  shall  be  given  by  the  representative  plaintiff 
to  members  of  the  class  informing  them  of  the  class  proceeding, 
unless  the  court  orders  otherwise. 

(2)  In  deciding  whether  to  order  notice  under  subsection  (1) 
and  the  means  by  which  notice  shall  be  given  under  this  section, 
the  court  shall  consider, 

(a)  the  cost  of  giving  notice, 

(b)  the  nature  of  the  relief  sought, 

(c)  the  size  of  the  individual  claims 
of  the  members  of  the  class, 

(d)  the  size  of  the  class, 

(e)  the  place  of  residence  of  members 
of  the  class, 

(f)  any  other  relevant  matter. 
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(3)  Where  the  court  orders  notice  under  this  section,  notice  may 
by  given  personally  or  by  mail  to  individual  class  members,  by 
advertisement,  publication,  posting  or  distribution  or  any  other 
means  considered  appropriate,  unless  the  court,  having  regard  to 
the  matters  set  out  in  subsection  (2),  orders  notice  by  some 
other  method,  including  individual  notice  to  a  sample  portion  of 
the  class. 

(4)  The  court  may  order  notice  to  be  given  in  different  ways 
or  a  combination  of  ways  to  various  members  of  the  class. 

(5)  Unless  otherwise  ordered  by  the  court,  notice  under  this 
section  shall  include: 

(a)  a  general  description  of  the  proceeding, 
including  the  relief  sought,  and  the  names  and 
addresses  of  the  representative  parties; 

(b)  a  statement  of  the  right  of  members  of  the 
class  to  exclude  themselves  from  the  proceeding 
in  the  manner  specified,  by  a  certain  date; 

(c)  a  description  of  possible  financial 
consequences  to  the  class; 

(d)  a  description  of  the  fees  and  disbursements 
arrangement  between  the  representative  plaintiff 
and  the  class  lawyer; 

(e)  a  general  description  of  any  counterclaim  being 
asserted  by  or  against  the  class,  including  the 
relief  sought; 

(f)  a  statement  that  the  judgment,  whether 
favourable  or  not,  will  bind  all  members  of  the 
class  who  do  not  exclude  themselves  from  the 
proceeding; 

(g)  a  statement  that  any  member  of  the  class  may 
intervene  either  personally  or  through  counsel; 

(h)  an  address  to  which  inquiries  may  be  directed; 
and, 

(j)  any  other  information  the  court  considers 
appropriate . 

(6)  When  requested  by  the  representative  plaintiff  notice 

under  this  section  may  include  a  solicitation  of 

individual  contributions  from  class  members  to  assist 

in  underwriting  the  fees  and  disbursements  incurred. 

Discussion 


A  multi-language  notice  may  be  needed  in  some  cases. 

The  Rules  Committee  may  wish  to  develop  as  a  part  of 
the  Rules  of  Civil  Procedure  forms  of  notice  suited  to 
Ontario. 
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The  Committee  wishes  to  note  the  intention  that  notice 
to  the  class  should  be  presumed  unless  the  court  orders 
otherwise. 

Mass  injury  does  not  always  honour  provincial  or 
national  borders.  Where  potential  class  members  or 
defendants  reside  out  of  province  methods  will  need  to 
be  devised  to  accommodate  the  resulting  logistical 
problems.  Sub-classing  of  class  members,  for  example, 
may  address  the  problem  in  part.  Uniform  class 
procedures  in  all  Canadian  provinces  would  minimize 
concern  over  such  occurrences.  If  all  injured  persons 
had  access  to  such  a  procedure  then  uniformity  of 
access  to  justice  would  occur  regardless  of  how  or 
where  the  mass  loss  occurred. 

The  Committee  notes  the  general  uniformity  between  its 
recommendations  and  the  existing  Quebec  class  action 
procedure. 

In  subsection  (5)  the  Committee  recommends  a 
presumption  that  such  matters  be  dealt  with  in  the 
notice  unless,  for  good  reason,  the  court  orders 
otherwise . 


NOTICE  IN  INDIVIDUAL  PROCEEDINGS 

15.  -  (1)  Where  the  court  gives  judgment  for  the  class  on 
the  questions  common  to  the  class  and  orders  that  individual 
proceedings  under  section  21  are  necessary,  the  court  shall  order 
that  notice  of  the  judgment  be  given  to  the  members  of  the  class 
whose  participation  in  such  individual  proceedings  is  required. 

(2)  Unless  the  court  orders  otherwise,  notice  under  this 
section  may  be  given  personally  or  by  mail  to  members  of  the 
class  who  are  identifiable  through  reasonable  means  in  terms  of 
expense  and  effort,  and  by  advertisement,  publication,  posting  or 
distribution  to  members  of  the  class  who  are  not  so  identifiable. 

(3)  Such  notice  shall  include, 

(a)  a  statement  informing  the  members  of  the 
class  that  a  judgment  on  the  questions 
common  to  the  class  has  been  given  and 
that  they  may  be  entitled  to  relief 
thereunder; 

(b)  a  statement  informing  the  members  of  the 
class  of  the  steps  necessary  to  establish 
their  claims; 
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(c)  a  warning  that,  upon  failure  to  take  such 
steps,  the  member  will  not  be  entitled  to 
relief  except  by  leave  of  the  court; 

(d)  the  name  and  address  of  the 
representative  plaintiff  to  which  further 
inquiries  may  be  directed;  and 

(e)  any  other  information  that  the  court 
considers  proper. 


Discussion 


This  provision  will  enable  the  court  to  order 
additional  and  more  specific  notice  to  individual  class 
members  once  the  common  issues  have  been  determined. 

GENERAL  NOTICE 


16.  -  (1)  At  any  time  in  a  proceeding  under  this  Act,  the 
court  may  order  such  notice  as  it  considers  necessary  to  protect 
the  interests  of  the  members  of  the  class  and  the  parties  or 
otherwise  for  the  fair  conduct  of  the  proceeding. 


(2)  In  deciding  whether  to  order  notice  under  this  section, 
the  court  shall  consider; 

(a)  the  cost  of  giving  notice; 

(b)  the  nature  of  the  relief  sought; 

(c)  the  size  of  the  claims  of  the  members  of 
the  class; 


(d)  the  total  amount  of  monetary  relief 
claimed  in  the  proceeding;  and 

(e)  any  other  matter  the  court  considers  relevant. 

(3)  Where  the  court  orders  notice  under  this  section,  notice 
shall  be  given  by  advertisement,  publication,  posting,  mail, or 
distribution,  unless  the  court,  having  regard  to  the  matters  set 
out  in  subsection  (2),  orders  notice  by  some  other  method, 
including  individual  notice  to  a  sample  portion  of  the  class. 


(4)  The  court  may  order  notice  to  be  given  in  different  ways 
or  a  combination  of  ways  to  various  members  of  the  class. 

(5)  The  court  may  determine  by  whom  and  to  what  extent  the 
cost  of  notice  ordered  under  this  section  shall  be  paid  and  may 
apportion  the  cost  between  the  parties  or  sub-classes. 
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17.  -  Notice  under  section  14,  15  or  16  shall  not  be  given 
unless  the  court  approves  its  contents. 

18.  -  The  court  may  order  the  defendant  to  deliver,  by 
whatever  means  are  available  to  it,  the  plaintiff’s  notice  under 
sections  14,  15  or  16,  where  to  do  so  would  be  more  practical. 

Discussion 


The  primary  obligation  for  the  delivery  of  notice  is 
the  plaintiff's. 

Section  18  is  designed  to  enable  the  court  to  order  a 
defendant  to  use  means  at  its  disposal  to  assist  in 
delivery  of  the  plaintiff's  notice.  For  example,  in 
cases  of  utilities  it  may  be  easier  for  the  utility  to 
include  notice  with  its  billings.  This  would  be  less 
expensive  and  would  draw  the  proceeding  to  the 
attention  of  those  most  directly  affected. 

The  defendant's  role  in  delivery  of  notice  would  only 
be  by  court  order. 

Delivery  should  not  be  equated  with  paying  for  the 
notice.  In  some  cases  the  defendant  may  charge  the 
representative  plaintiff  a  reasonable  fee  for  the 
service,  which  would  be  reimbursed  to  the  defendant 
regardless  of  the  outcome  unless  the  court  ordered 
otherwise . 


DISCOVERY 

19.  -  In  a  class  proceeding, 

(a)  the  representative  plaintiff  and  the 
defendant  have  the  same  rights  of 
discovery  against  each  other  as  are 
available  in  ordinary  proceedings; 

(b)  after  discovery  of  the  representative 
plaintiff,  the  defendant  may  apply  to  the 
court  for  leave  to  discover  other  members 
of  the  class; 

(c)  in  deciding  whether  to  grant  leave  to 
discover  other  members  of  the  class,  the 
court  shall  consider, 

(i)  the  stage  of  the  class  proceedings 
and  the  issues  to  be  determined  at 
that  stage; 
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(ii)  the  presence  of  subclasses; 

(iii)  whether  discovery  is  necessary  for 
the  purpose  of  the  defence  on  the 
issues; 

(iv)  the  approximate  monetary  value  of 
the  individual  claims,  where 
monetary  relief  is  claimed; 

(v)  whether  discovery  will  result  in 
oppression,  undue  annoyance,  burden 
or  expense  for  the  members  of  the 
class;  and, 

(vi)  any  other  matter  the  court  considers 
relevant. 

(d)  a  member  of  the  class  is  subject  to  the 
same  sanctions  under  the  rules  of  court 
as  any  party  in  a  proceeding  for  failure 
to  submit  to  discovery; 

(e)  the  defendant  shall  not  by  subpoena 
require  a  member  of  the  class  other  than 
the  representative  plaintiff  to  attend  to 
be  examined  for  the  purpose  of  using  his 
or  her  evidence  upon  any  motion  or 
application  except  by  leave  of  the  court, 
and  in  deciding  whether  to  grant  such 
leave,  clauses  (b),  (c)  and  (d)  apply 
mutatis  mutandis. 


Discussion 


With  very  few  exceptions,  the  discovery  process  should 
be  as  much  like  ordinary  proceedings  as  possible. 

Section  19(a)  should  not  be  interpreted  as  excusing 
plaintiffs  from  discovery  simply  because  some  expense 
or  burden  may  be  encountered.  Reasonable  efforts 
should  be  expected  from  the  class  members. 

AGGREGATE  ASSESSMENT  OF  MONETARY  RELIEF 

20.  ■  In  a  class  proceeding  where, 

(a)  monetary  relief  is  claimed  on  behalf  of 
some  or  all  of  the  members  of  the  class, 

(b)  no  questions  of  fact  or  law  other  than 
the  assessment  of  monetary  relief  remain 
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to  be  determined  in  order  to  establish 
the  quantum  of  liability  of  the  defendant 
to  some  or  all  members  of  the  class;  and 

(c)  the  total  amount  of  the  defendant’s 
liability,  or  part  thereof,  to  some  or 
all  of  the  members  of  the  class  can  be 
reasonably  determined  without  proof  by 
the  individual  members  of  the  class, 

the  court  may  determine  the  aggregate 
amount  of  the  defendant’s  liability  and  give 
judgment  accordingly. 


Discussion 

.  Every  class  proceeding  will  not  necessarily  be  for 

monetary  relief,  some  will  inevitably  seek  injunctions, 
equitable  relief  and  so  on.  However,  where  monetary 
relief  is  sought  by  the  class  and  liability  is  not  in 
issue  (eg.  liability  is  admitted)  special  methods  of 
establishing  the  quantum  may  be  appropriate.  It  may  be 
impractical,  for  example,  to  require  thousands  of  class 
members  to  individually  prove  their  claims  as  they 
would  in  an  ordinary  proceeding.  In  such  a  case  the 
court  should  be  permitted  to  determine  the  total 
aggregate  of  the  defendant's  liability  if  to  do  so  can 
be  reasonably  achieved. 

INDIVIDUAL  PROCEEDINGS 

21.  -  (1)  Where  the  court  resolves  the  common  issues  in 
favour  of  the  class,  and  determines  that  subsequent  proceedings 
that  require  participation  by  members  of  the  class  and  the 
defendant  are  necessary  to  determine  individual  questions,  the 
court  may, 

(a)  conduct  such  proceedings  alone  or  with 
other  judges  of  the  court; 

(b)  appoint  one  or  more  persons  to  conduct 
such  proceedings  by  way  of  inquiry  and 
report;  or 

(c)  on  consent  of  the  defendant,  and  of  the 
representative  plaintiff  on  behalf  of  the 
class,  order  any  other  such  proceedings  and  give 
direction  for  the  conduct  thereof. 

(2)  The  court  may  give  such  directions  as  may  be  necessary 
for  the  conduct  of  proceedings  under  clause  (l)(a)  or  (b), 
including  any  directions  to  achieve  conformity  of  proceedings, 
and  in  giving  such  directions  the  court  shall  order  the  simplest. 
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least  expensive  and  roost  expeditious  method  of  determining  the 
issues  that  is  consistent  with  justice  to  the  members  of  the 
class,  the  defendant  and  the  representative  plaintiff,  including 
dispensing  with  any  procedure  that  it  considers  unnecessary  and 
directing  special  procedures  regarding  such  matters  as  discovery, 
admission  of  evidence  and  means  of  proof. 

(3)  The  person  who  has  conducted  proceedings  under  clause 
(l)(b)  shall  record  his  or  her  findings  in  a  report,  but  it  shall 
not  be  effective  until  approved  by  the  court  with  or  without 
variation. 

(4)  The  determination  of  any  individual  issues  under  this 
section  constitutes  a  judgment. 

22.  -  Where  the  court  makes  an  order  under  section  25 
concerning  the  manner  in  which  a  member  of  the  class  may  claim 
his  or  her  share  of  a  judgment  or  where  individual  proceedings 
are  required  under  section  21,  a  member  of  the  class  who  fails  to 
take  such  further  action  as  is  necessary  to  establish  his  or  her 
entitlement  to  the  relief  claimed  within  the  time  prescribed  by 
the  court  is  not  entitled  to  proceed  under  section  20  or  25 
except  by  leave  of  the  court. 

Discussion 


.  .  These  provisions  enable  the  court  to  conduct  such 

individual  proceedings  as  may  be  needed  once  the  common 
issues  have  been  resolved. 

JUDGMENTS 

23.  -  (1)  The  court  may  direct  that  any  amount  awarded  under 
section  20  shall  be  paid  either  in  a  lump  sum,  whether  forthwith 
or  within  such  period  as  the  court  may  fix,  or  in  such 
instalments  and  upon  such  terms  and  conditions  as  the  court 
considers  proper. 

(2)  The  court  shall  supervise,  and  may  stay  for  a  reasonable 
period,  the  execution  or  distribution  of  the  whole  or  any  part  of 
a  judgment  upon  such  terms  and  conditions  as  it  considers  proper. 

24.  -  (1)  Judgment  on  the  issues  common  to  the  class  is  not 
binding  upon  persons  who  have  excluded  themselves  from  the  class 
proceeding  or  upon  the  defendant  in  any  subsequent  proceeding 
brought  by  a  person  who  has  excluded  himself  or  herself. 

(2)  Judgment  on  the  questions  common  to  the  class  binds 
every  member  of  the  class  who  has  not  excluded  himself  or  herself 
from  the  class  proceeding  to  the  extent  only  that  the  judgment 
determines  the  questions  common  to  the  class  that  are  defined  in 
the  order  certifying  the  proceeding  as  a  class  proceeding  and 
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that  relate  to  the  claim  described  and  the  relief  specified  in 
the  order. 

(3)  A  judgment  on  the  questions  common  to  the  class  shall, 

(a)  name  or  describe  the  members  of  the  class 
or  sub-class  who  are  bound  by  the  judgment; 

(b)  describe  the  nature  of  the  claim  made  on 
behalf  of  the  members  of  the  class  or  sub¬ 
class  and  specify  the  relief  awarded;  and 

(c)  define  the  questions  of  fact  or  law 
common  to  the  class  or  sub-class. 

(4)  A  person  who  has  not  excluded  himself  or  herself  from  a 
class  proceeding  is  barred  from  bringing  any  proceeding  in 
Ontario  based  on  the  same  cause  of  action  after  the  class 
proceeding  has  been  determined  on  its  merits. 

Discussion 


Section  23  is  designed  to  give  the  court  some 
flexibility  in  determining  how  the  judgment  should  be 
satisfied.  A  large  monetary  judgment  may  require 
instalments.  Every  effort  should  be  made  to  ensure 
that  businesses  or  farms  are  not  forced  to  close 
because  of  judgments  unless  no  reasonable  alternative 
exists . 


JUDGMENT  DISTRIBUTION 

25.  -  (1)  In  giving  judgment  the  court  may  order  that, 

(a)  the  defendant  distribute  directly  the  amount  of 
monetary  relief  to  which  each  class  member  is 
entitled  by  any  means  authorized  by  the  court 
including,  but  not  limited  to,  abatement  or 
credit, 

(b)  the  defendant  pay  into  court  or  some  other 
appropriate  depository  the  total  amount  of  the 
liability  to  the  class  until  further  order  of  the 
court , 

(c)  the  amount  to  which  each  class  member  is  entitled  be 
determined  and  distributed  directly  to  such  class 
members  by  any  means  authorized  by  the  court, 

(d)  members  of  the  class  are  entitled  to  share  in  such 
judgment  on  an  average  or  proportional  basis  and  make 
such  determinations, 
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(e)  any  portion  of  the  monetary  relief  that  has 
not  been  distributed  be  applied  in  a  manner 
that  may  reasonably  be  expected  to  benefit 
members  of  the  class  by  any  means  authorized 
by  the  court, 

(2)  In  making  an  order  under  subsection  (l)(a)  the  court 
shall  have  regard  to  whether  the  amount  of  monetary  relief  to 
which  each  class  member  is  entitled  can  be  determined  from  the 
records  of  the  defendant. 

(3)  In  making  an  order  under  subsection  (l)(c)  the  court 
shall  have  regard  to  whether  the  identity  of  members  of  the  class 
and  the  individual  amounts  of  monetary  relief  can  be  determined 
without  requiring  evidence  from  each  class  member. 

(4)  In  making  an  order  under  subsection  (l)(d)  the  court 
shall  have  regard  to  whether  the  circumstance  render 
impracticable  the  determination  of  the  members  of  the  class  who 
are  entitled  to  share  in  the  judgement  or  the  exact  share  of  the 
judgement  that  should  be  allocated  to  particular  class  members. 

(5)  In  making  orders  under  subsections  (1)  (b)  (c)  (d)  or 
(e)  the  court  shall  afford  the  members  of  the  class  a  reasonable 
opportunity  to  establish  their  claims  to  their  respective 
entitlement. 

(6)  In  making  orders  under  subsection  (l)(e)  the  court  may 
order  that  any  such  distribution  be  undertaken  by  the  defendant 
upon  such  terms  and  conditions  respecting  its  use  as  the  court 
considers  proper. 

(7)  The  fact  that  an  order  under  subsection  (1)  (d)  or  (e) 
may  benefit  persons  who  are  not  members  of  the  class  or  who  have 
already  received  monetary  relief  is  not  a  bar  to  the  court  making 
such  an  order  if  the  court  is  satisfied  that  a  reasonable  number 
of  members  of  the  class  who  would  not  otherwise  receive  monetary 
relief  will  benefit  thereby. 

(8)  For  the  purpose  of  establishing  the  claims  of  members  of 
the  class,  the  court  shall  authorize  such  procedures  as  will 
minimize  the  burden  imposed  upon  the  class  members,  and  such 
procedures  may  include  the  use  of  standardized  proof  of  claim 
forms  designed  to  elicit  the  information  necessary  to  establish 
and  verify  such  claims,  the  receipt  of  affidavit,  documentary,  or 
other  written  evidence,  and  the  auditing  of  claims  upon  a 
sampling  or  other  basis. 

(9)  Notwithstanding  any  of  the  above  provisions,  where  the 
court  makes  an  award  of  damages  in  favour  of  specific  members  of 
the  class  and  any  amount  so  ordered  remains  unclaimed  after  a 
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date  fixed  by  the  court,  the  amount  shall  be  returned  to  the 
defendant  without  further  order  of  the  court. 

Discussion 

.  This  provision  is  designed  to  enable  the  court  to  make 
a  variety  of  orders  when  fixing  and  distributing  the 
judgment.  Paragraphs  25(1) (a)  to  (e)  will  enable  the 
court  to  distribute  directly  to  class  members,  order 
the  defendant  to  pay  directly,  distribute  to  class 
members  proportionally  or  on  average  and  so  on.  The 
court  should  have  maximum  flexibility  in  ensuring  a 
fair  distribution  of  an  award.  This  is  particularly 
so,  for  example,  in  environmental  cases  which  may  call 
for  amounts  to  be  distributed  directly  to  injured  class 
members  and  for  the  application  of  portions  of  the 
monetary  relief  in  a  manner  that  may  be  expected  to 
benefit  some  or  all  of  the  members  of  a  class. 

LIMITATIONS 

26.  -  (1)  Any  limitation  period  applicable  to  a  cause  of 
action  advanced  in  a  proceeding  under  this  Act  is  suspended  for 
the  members  of  the  class  upon  the  commencement  of  the  proceeding 
and  resumes  running  against  a  member  of  a  class, 

(a)  upon  his  or  her  exclusion  from  the  class 
proceeding; 

(b)  upon  an  order  decertifying  a  proceeding 
pursuant  to  section  9;  or 

(c)  upon  dismissal  of  the  proceeding  without 
an  adjudication  on  the  merits. 

(2)  For  the  purpose  of  subsection  (1),  the  limitation  period 
resumes  running  as  soon  as  all  rights  of  appeal  have  been 
exhausted  or  all  appeals  have  been  disposed  of,  as  the  case  may 
be. 


Discussion 

Given  the  number  of  potential  class  members  and  the 
fact  that  many  of  them  are  absent  and  require 
protection,  care  must  be  taken  to  ensure  that  their 
rights  are  not  prejudiced  by  the  commencement  of  a 
class  proceeding.  Limitation  periods  are  therefore 
suspended  until  a  party  decides  to  act  alone  (opting- 
out)  or  until  determination  has  been  made  in  the 
proceeding  itself. 
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SETTLEMENT  AND  ACCOUNTING  TO  CLASS 


27.  -  (1)  A  proceeding  commenced  under  this  Act  shall  not  be 
settled,  discontinued  or  dismissed  for  want  of  prosecution 
without  the  approval  of  the  court  and  upon  such  terms  and 
conditions,  including  notice  or  otherwise,  as  the  court  considers 
proper. 

(2)  Unless  otherwise  agreed  by  the  parties,  the  cost  of  any 
notice  ordered  under  this  section  shall  be  determined  by  the 
court. 

(3)  In  approving  a  settlement,  discontinuance  or  dismissal 
pursuant  to  subsection  (1)  the  court  may  order  the  representative 
plaintiff  to  provide  the  class  with  a  written  accounting  of  the 
conduct  of  the  proceeding,  the  result,  and  the  planned 
distribution  of  any  settlement. 

Discussion 

.  The  court  must  supervise  and  scrutinize  all  settlements 
of  a  class  proceeding  to  ensure  that  the  absent  class 
members  have  been  protected.  This  is  especially  so 
since  once  settled  the  result  will  be  binding  for 
everyone  except  those  who  chose  to  opt-out. 

APPEALS 

28.  -  (1)  An  appeal  lies  to  the  Divisional  Court  from  an 
order  refusing  to  certify  a  proceeding  as  a  class  proceeding  or 
setting  aside  an  order  certifying  the  proceeding  as  a  class 
proceeding. 

(2)  An  appeal  lies  with  leave  to  the  Divisional  Court  from 
an  order  certifying  a  proceeding  as  a  class  proceeding. 

(3)  For  the  purpose  of  subsection  (1)  or  (2),  if  the 
representative  plaintiff  does  not  appeal  or  if  he  or  she  abandons 
his  or  her  appeal,  any  member  of  the  class  may  apply  to  a  judge 
of  the  High  Court  for  leave  to  appeal  on  behalf  of  the  class  or 
appeal  as  of  right  as  the  case  may  be. 

29.  -  (1)  An  appeal  lies  to  the  Court  of  Appeal  from  a 
judgment  on  the  questions  common  to  the  class. 

(2)  For  the  purpose  of  subsection  (1),  if  the  representative 
plaintiff  does  not  appeal  or  if  he  or  she  abandons  his  or  her 
appeal,  any  member  of  the  class  may  apply  to  the  Court  of  Appeal 
for  leave  to  appeal  on  behalf  of  the  class. 

30.  -  Where  judgment  has  been  given  in  favour  of  individual 
members  of  the  class,  any  member  of  the  class  who  has  been 
awarded  more  than  $3,000  may  apply  to  a  judge  of  the  Divisional 


48 


Court  for  leave  to  appeal  to  that  court. 

31.  -  Where  an  order  has  been  made  under  section  20,  the 
representative  plaintiff  or  the  defendant  may  appeal  to  the  Court 
of  Appeal. 


Discussion 

J 

.  Appeals  are  a  necessary  element  of  the  new  procedure 

and  these  provisions  ensure  the  customary  access  to  a 

higher  court  on  important  questions. 

COSTS  AND  FEES 

32.  -  (1)  Subject  to  the  provisions  of  this  Act  or  rules  of 
court,  the  costs  of  and  incidental  to  a  proceeding  or  a  step  in  a 
proceeding  are  in  the  discretion  of  the  court,  and  the  court  may 
determine  by  whom  and  to  what  extent  the  costs  shall  be  paid. 

(2)  Subsection  (1)  applies  to  both  common  and  individual 
proceedings  under  this  Act. 

(3)  In  exercising  its  discretion  under  subsection  (1)  the 
court  may  have  regard  to  the  fact  that  the  issue  in  dispute  was 
in  the  nature  of  a  test  case,  raised  a  novel  point  of  law,  or 
concerned  a  matter  of  public  interest. 

(4)  Except  with  respect  to  individual  proceedings,  the 
members  of  the  class,  other  than  the  representative  plaintiff, 
are  not  liable  for  costs. 

33.  -  (1)  Notwithstanding  section  30  of  the  Solicitors  Act 
and  An  Act  Respecting  Champerty,  a  solicitor  may  make  an 
agreement  in  writing  with  the  representative  plaintiff  regarding 
payment  for  fees  and  disbursements  in  respect  of  a  proceeding 
commenced  under  this  Act  stipulating  for  payment  only  in  the 
event  of  success  in  the  proceeding. 

(2)  For  the  purpose  of  this  section,  success  in  the 
proceeding  includes  a  judgment  in  favour  of  some  or  all  members 
of  the  class  on  the  questions  of  fact  or  law  common  to  such  « 
members  or  a  settlement  that  benefits  any  member  of  the  class. 

(3)  An  agreement  under  this  section  shall  be  in  writing  and 
must  stipulate  the  fees  and  disbursements  arrangement  between  the 
representative  plaintiff  and  the  solicitor  including  the  expected 
fee  whether  by  gross  sum,  salary  or  otherwise  but  shall  not 
include  a  fee  based  on  a  commission  or  percentage  of  the  damage 
award  except  as  may  be  allowed  by  the  Solicitors  Act  from  time  to 
time. 


(4)  In  the  event  the  fees  and  disbursements  arrangement 
between  the  representative  plaintiff  and  solicitor  is  dependant 
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upon  the  solicitor  seeking  at  the  conclusion  of  the  matter  a 
multiplier  of  his'  or  her  fees  to  compensate  for  the  risk  of 
undertaking  the  litigation,  the  intention  to  seek  a  multiplier 
must  be  disclosed  in  the  agreement  with  the  representative 
plaintiff . 

(5)  Where  the  representative  plaintiff  and  his  or  her 
solicitor  have  made  an  agreement  stipulating  for  payment  by  way 
of  multiplier  only  in  the  event  of  success,  the  court  that  has 
given  judgment  on  the  common  questions  or  has  approved  a 
settlement  shall,  at  the  conclusion  of  any  individual  proceedings 
or  at  such  other  time  and  upon  such  terms  and  conditions  as  the 
court  considers  proper, 

(a)  determine  the  amount  of  the  solicitor's  base 
fees  and,  in  addition  thereto,  may  apply  a 
multiplier  which  when  applied  to  the  fees  results 
in  fair  and  reasonable  compensation  to  the 
solicitor  for  the  risk  incurred  by  him  or  her  in 
undertaking  and  continuing  the  proceeding  on  a 
basis  of  payment  only  in  the  event  of  success  by 
settlement  or  judgment;  and 

(b)  determine  the  amount  of  disbursements  to 
which  the  solicitor  is  entitled, 
including  interest  thereon  calculated  on 
the  balance  of  disbursements  incurred  as 
totalled  at  the  end  of  each  six  month 
period  following  the  date  of  the 
agreement. 

and  shall  order  that  such  amounts  be  paid  to  the  solicitor  in 
accordance  with  subsection  9.  . 

(6)  For  the  purposes  of  this  section  a  multiplier  is  a 
multiple  applied  to  a  reasonable  base  fee  comprised  of  the  total 
number  of  hours  reasonably  worked  multiplied  by  an  appropriate 
hourly  rate  which  properly  reflects  the  risk  of  the  solicitor  in 
undertaking  and  continuing  the  proceeding. 

(7)  In  fixing  a  multiplier  for  the  purposes  of  (5) (a)  the 
court  shall  only  have  regard  to  the  risk  incurred  and  to  the' 
manner  in  which  the  solicitor  has  conducted  the  proceedings. 

(8)  Any  agreement  with  respect  to  fees  and  disbursements, 
whether  or  not  it  contains  a  stipulation  for  payment  only  in  the 
event  of  success,  must  be  approved  by  the  court. 

(9)  Once  approved  by  the  court,  the  class  solicitor's  fees 
and  disbursements  shall  be  a  first  charge  on  the  settlement  funds 
or  monetary  award. 
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(10)  Any  agreement  with  respect  to  fees  and  disbursements 
that  does  not  contain  a  stipulation  for  payment  only  in  the  event 
of  success  in  the  proceeding  may  be  assessed  in  accordance  with 
the  Courts  of  Justice  Act,  1984  and  the  rules  of  court. 

Discussion 


Section  32(1)  is  drawn  from  section  141  of  the  Courts 
of  Justice  Act,  1984. 

See  the  discussion  in  Chapter  5  under  the  "Costs 
Assistance  Fund”. 

The  Committee  notes  that  Rule  57.07,  which  provides 
costs  sanctions  against  lawyers  personally,  would  apply 
to  the  court's  deliberations  about  the  most  appropriate 
cost  award. 

The  Committee  notes  again  the  need  for  the  Law  Society 
of  Upper  Canada  to  consider  the  form  of  written 
retainers  between  lawyers  and  class  representatives. 

Subsection  8  contemplates  interim  payments  being  made 
to  the  lawyer  for  the  class  by  the  representative 
plaintiff  prior  to  court  approval.  Such  payments  would 
be  subject  to  possible  adjustment  at  the  time  of  court 
approval . 


COSTS:  MISCELLANEOUS 

34.  -  Where  the  fees  and  disbursements  are  not  approved 
pursuant  to  subsection  33(8),  they  shall  be  determined, 

(a)  by  a  judge, 

(b)  by  inquiry  and  report,  or 

(c)  such  other  method  considered  appropriate  by  the 
court. 

35.  -  (1)  Where  individual  proceedings  are  ordered  under 
section  21  and  the  defendant  is  ordered  to  pay  an  amount  of 
monetary  relief  to  a  class  member,  it  shall  not  be  paid  to  the 
class  member  but  shall  be  paid  into  court  until  further  order. 

(2)  Upon  the  determination  of  the  amount  and  method  of  the 
solicitor's  payment,  the  court  shall  order  the  distribution  of 
the  amounts  to  which  individual  class  members  are  entitled. 

36.  -  In  any  individual  proceedings, 

(a)  the  costs  provisions  of  the  rules  made 
with  respect  to  Provincial  Court  (Civil 
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Division)  apply  to  claims  of  $3,000  or 
less;  and, 

(b)  the  costs  provisions  of  the  Courts  of 
Justice  Act  and  of  the  rules  of  court 
apply  to  all  other  claims. 

37.  -  The  court  may  order  that  the  costs  of  any  distribution 
of  a  monetary  award,  including  costs  of  notice  and  payment  of  an 
appropriate  fee  to  the  person  administering  the  distribution,  be 
paid  out  of  the  proceeds  of  the  judgment  or  make  such  other  order 
it  considers  proper  having  regard  to  all  the  circumstances  of  the 
case. 


Discussion 


.  With  respect  to  section  37,  distribution  of  individual 
entitlements  can  be  a  time  consuming  process  involving 
potentially  thousands  of  claimants.  The  U.S. 
experience  with  class  actions  has  included  individuals 
or  companies  that  charge  a  fee  for  delivering  such  a 
service  or  the  representative  plaintiff's  lawyer  doing 
so.  A  reasonable  administrative  fee  may  be  called  for 
and  should  be  fixed  and  paid  for  out  of  the  proceeds. 

OFFERS  TO  SETTLE 

38.  (1)  The  representative  plaintiff  or  the  defendant  may 
serve  on  the  other  party  an  offer  to  settle  a  proceeding  under 
this  Act  and  the  Rules  of  Civil  Procedure  apply. 

(2)  Where  a  party  serves  an  offer  to  settle  pursuant  to  the 
rules  of  Civil  Procedure,  the  party  so  serving  the  offer  shall 
move  for  directions  with  respect  to  the  need  for  notice  to  absent 
class  members. 


Discussion 


Class  proceedings  which  have  been  certified  have  a  high 
rate  of  settlement.  Ontario's  Rules  of  Civil 
Procedure,  especially  with  respect  to  offers  to  settle, 
and  costs  rules  work  in  tandem  to  speed  settlements. 
These  procedures  should  apply  equally  to  class 
proceedings . 


EVIDENCE 

39.  -  (1)  In  addition  to  the  existing  rules  of  evidence  the 
court  may  admit,  with  respect  to  the  issues  of  quantum  or 
distribution  of  monetary  awards,  statistical  evidence,  including 
evidence  derived  through  sampling,  if  such  evidence  was  compiled 
in  accordance  with  principles  accepted  by  experts  in  the 
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particular  field. 

(2)  Without  restricting  the  generality  of  subsection  (1),  a 
collection,  compilation,  analysis,  abstract  or  other  record  or 
report  of  statistical  information  prepared  or  published  under  the 
authority  of  the  Parliament  of  Canada  or  the  legislature  of  a 
province  or  territory  of  Canada  may  be  admitted  in  evidence 
without  proof. 

(3)  Statistical,  including  sampling,  evidence  under 
subsection  (1)  or  (2)  is  not  admissible  unless  the  party 
intending  to  introduce  it  has  given  reasonable  notice  to  the 
party  against  whom  it  is  intended  to  be  introduced  together  with 
a  copy  of  such  evidence. 

(4)  Where  evidence  is  of  a  kind  mentioned  in  subsection  (2) 
or  is  derived  from  market  quotations,  tabulations,  lists, 
directories  or  other  compilations  generally  used  and  relied  upon 
by  the  public  or  by  persons  in  particular  occupations,  any  notice 
given  under  subsection  (3)  shall  specify  the  source  of  such 
evidence. 

(5)  Except  where  subsection  (4)  applies,  notice  given  under 
subsection  (3)  shall  specify  the  name  and  qualifications  of  the 
person  responsible  for  the  preparation  of  the  statistical  or 
sampling  evidence  and  shall  specify  whether  any  additional 
documents  were  prepared  or  used  in  the  compilation  of  such 
evidence,  and  any  party  who  receives  such  a  notice  may  require 
that  any  such  document  be  produced  for  inspection,  except 
documents  that  would  reveal  the  identity  of  any  persons 
responding  to  a  survey  who  have  not  consented  in  writing  to  such 
disclosure. 

(6)  Any  party  against  whom  any  evidence  of  a  kind  mentioned 
in  subsection  (4)  or  (5)  is  introduced  may  require  for  the 
purpose  of  cross-examination  the  attendance  of  any  person  under 
whose  supervision  the  evidence  was  prepared. 

Discussion 


The  Committee  notes  that  this  section  should  not  be 
interpreted  as  requiring  the  court  to  consider  such 
evidence  or  as  making  such  evidence  determinative  of 
the  issues.  This  provision  is  designed  to  facilitate 
evidence  gathering  among  a  potentially  huge  class  of 
individuals.  The  court  would  continue  to  be  in  the 
position  of  attaching  whatever  weight  it  felt 
appropriate  to  the  evidence  tendered. 
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GENERAL 


40.  -  In  a  proceeding  under  this  Act,  the  same  judge  shall 
hear  all  motions  before  the  trial  of  the  questions  common  to  the 
class  and  unless  the  parties  and  judge  otherwise  agree,  another 
judge  shall  preside  at  the  trial  of  the  questions  common  to  the 
class  and  related  matters. 

41.  -  The  rules  of  court,  except  to  the  extent  that  they  are 
inconsistent  with  this  Act,  apply  to  proceedings  under  this  Act. 

42.  -  The  Rules  Committee  may  make  any  rules  under  the 
Courts  of  Justice  Act  necessary  or  advisable  to  carry  out 
effectively  the  intent  and  purpose  of  this  Act. 

43.  -  The  Crown  is  bound  by  this  Act. 

Discussion 


The  Committee  was  of  the  opinion  that  one  judge  should 
be  responsible  for  the  management  of  a  class  proceeding 
until  the  trial.  This  would  allow  the  application  of 
recent  case  management  techniques  to  what  is 
potentially  complex  litigation.  Another  judge  would 
have  responsibility  for  the  trial  of  the  common 
questions . 


COSTS  ASSISTANCE  FUND 

44.  -  (1)  A  commission  to  be  known  as  the  Costs  Assistance 
Fund  is  established. 

(2)  It  is  the  duty  of  the  Costs  Assistance  Fund  to 
collect  and  distribute  funds  to  provide  plaintiffs  in  class 
proceedings  with  assistance  in  the  payment  of  disbursements,  the 
costs  of  notice,  the  costs  of  experts  and  indemnification  for 
adverse  costs  awards. 

45.  -  The  Lieutenant  Governor  in  Council  may  make 
regulations  respecting  any  matter  referred  to  as  prescribed  by 
the  regulations. 


Discussion 


See  the  discussion  in  Chapter  5  under  the  heading 
"Costs  Assistance  Fund". 

While  not  identical,  the  Committee  views  this  fund  as 
possibly  being  at  least  administratively  similar  to  the 
Quebec  funding  scheme.  One  significant  difference  is 
that  the  Quebec  model  provides  the  representative 
plaintiff  with  assistance  in  paying  legal  fees.  The 
Committee’s  recommendations  for  funding  assistance 
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relate  only  to  disbursements  and  indemnification  for 
adverse  costs  awards.  The  Committee  was  of  the  opinion 
that  its  recommendations  concerning  lawyers'  fees  would 
enable  the  lawyer  for  the  class  to  underwrite  the  cost 
of  litigation.  This  would  eliminate  the  need  for 
assistance  from  the  fund  for  legal  fees. 

EFFECTIVE  DATE 

46.  -  This  Act  comes  into  force  on  the  day  of 

1990. 

47.  -  This  Act  does  not  apply  to: 

(a)  any  proceeding  commenced  before  this 
Act  comes  into  force; 

(b)  any  proceeding  brought  by  a  person 
in  a  representative  capacity  that  is 
authorized  by  any  other  Act;  or 

(c)  any  proceeding  that  before  this  Act 
comes  into  force  was  required  to  be 
brought  by  a  person  in  a 
representative  capacity. 

48.  -  The  short  title  of  this  Act  is  the  Class  Proceedings 
.  Act,  1990.” 


Discussion 


The  Committee  recommends  the  above  transition  which 
would  make  the  new  procedure  available  for  any  cause  of 
action  not  already  barred  by  the  appropriate 
limitation. 
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REPORT  OF  THE 

ATTORNEY  GENERAL’S  ADVISORY 
COMMITTEE  ON  CLASS  ACTION 
REFORM 

CHAPTER  5 


Related  Matters  and  Recommendations 


During  the  course  of  its  deliberations  the  Committee 

identified  a  number  of  issues  that  merited  special  comment.  This 

% 

chapter  identifies  these  issues  and  the  Committee's 
recommendations . 


*  The  Costs  Assistance  Fund 


The  Committee  has  recommended  in  section  32  of  the  Draft  Act 
retention  of  the  existing  cost  rules  for  civil  litigation  in 
Ontario.  A  successful  party  is  entitled  to  its  costs  upon  a 
fixed  scale  (party  and  party,  solicitor  and  client,  or  as  between 
a  solicitor  and  his  or  her  own  client)  unless  the  court  orders 
otherwise.  It  is  said  that  costs  "follow  the  event"  -  in  other 
words  the  successful  party  has  its  costs  paid  by  the  unsuccessful 
party.  This  accountability  for  the  successful  party's  costs 
often  causes  the  litigants  to  reflect  upon  the  viability  of  the 
litigation  and  the  likelihood  of  success.  It  may  also  discourage 
a  party  from  instituting  a  proceeding  where  the  cause  of  action 
(or  procedure  itself)  is  new,  risky  or  unusual.  The  same  is  true 
where  the  amount  claimed  on  behalf  of  individual  class  members  is 
relatively  small. 
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The  Committee’s  retention  of  the  existing  costs  regime  for 
class  actions  was  based  in  part  on  a  number  of  considerations, 
including: 

(i)  that  the  court  should  be  able  to  depart  from  this 
regime  if  the  plaintiffs  could  be  considered  to  have 
undertaken  a  claim  or  step  in  the  proceeding  that  was  a 
test  case,  a  novel  point  or  was  in  the  public  interest; 
and 

(ii)  that  the  Government,  in  co-operation  with  non¬ 
government  sources  and  through  a  variety  or  combination  of 
methods,  should  establish  a  fund  to  assist  parties  to  class 
proceedings . 

These  considerations  act  in  different  but  complementary  ways.  In 
the  first  case  it  allows  the  court  to  provide  a  judicial  release 
from  the  cost  consequences  of  an  unsuccessful  proceeding.  This 
leaves  the  risk  of  being  held  accountable  for  costs  in  the  mind 
of  the  plaintiff,  thereby  deterring  weak  claims  and  wasteful 
steps  and  moderating  the  approach  to  the  litigation.  At  the  same 
time  it  provides  less  disincentive  to  test  the  new  procedure  in 
ways  which  may  benefit  the  public. 

The  second  consideration,  a  fund,  operates  in  a  different 
way.  Since  the  class  proceeding  is  designed  by  its  very  nature 
to  draw  numerous  claims  together,  it  necessarily  involves  a 
representative  from  the  group  litigating  on  behalf -of  the  class. 
As  the  use  of  the  procedure  entails  exposure  to  the  costs  rules 
described  above,  acting  as  the  representative  plaintiff  will  mean 
running  the  risk  of  being  responsible  for  the  class'  costs  if  the 
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action  is  unsuccessful,  as  well  as  the  defendant’s  costs  in 
defending  the  class  proceeding.  These  costs  could  be 
substantial.  It  will  also  mean  the  commitment  of  resources  to 
expenses  such  as  experts'  opinions,  notice  to  other  class  members 
and  so  on.  Few  private  individuals  could  afford  to  undertake 
such  financial  risks  and  obligations.  In  other  cases  the  class 
might  well  be  able  to  fund  the  proceeding.  Class  members,  for 
example,  may  have  significant  assets  and  may  be  prepared  to 
underwrite  the  class  proceeding.  These  however  would  be 
relatively  rare. 

The  problems  in  financing  a  class  proceeding  are 
particularly  acute  in  cases  where  the  amount  sought  on  behalf  of 
each  member  of  the  class  is  relatively  small.  Consider  the  case 
of  users  of  a  transit  system  denied  access  to  it  by  an  illegal 
strike  (as  was  the  case  in  Quebec).  Tens  of  thousands  of  transit 
users  who  had  purchased  monthly  transit  passes  -did  not  receive 
full  value  for  their  purchase  during  the  strike.  If  the  loss  of 
value  was,  for  example,  less  than  ten  dollars  per  user,  it  would 
be  unlikely  that  any  one  transit  rider  would  come  forward  and  act 
as  the  representative  plaintiff.  To  do  so  under  the  existing 
costs  regime  would  expose  such  a  person  to  liability  for  the 
other  sides's  costs  if  the  lawsuit  were  ultimately  unsuccessful. 
Even  attempting  to  collect  money  from  the  class  members  is 
impractical  in  some  cases  and  impossible  in  others  because  their 
names  are  not  known  and  the  cost  of  soliciting  the  money  exceeds 
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the  revenues  raised. 


The  transit  example  above  provides  one  illustration  but  the 
same  is  true  whether  the  claim  concerns: 

-  overcharging  by  utilities, 

-  fraudulent  mail-order  schemes, 

-  small  products  liability  incidents, 

-  excessive  charges  on  bank  services  and  so  on. 

There  may  be  other  ways  of  solving  such  problems,  but  the 
Committee  is  of  the  opinion  that  such  claims  should  be  capable  of 
redress  in  our  justice  system  and  that  one  method  that  should  be 
available  is  an  accessible  class  proceeding. 

However,  the  Committee  is  also  of  the  opinion  that  the 
existing  costs  regime  should  not  be  completely  restructured 
simply  to  accommodate  class  proceedings.  The  answer  to 
accessibility  is  not  the  removal  of  all  risk  of  the  obligation 
for  costs  but,  rather,  the  support  of  worthwhile  class 
proceedings  through  assistance  with  disbursements  and  protection 
against  adverse  costs  awards.  The  fund  need  not  be  responsible 
for  plaintiffs’  counsel's  legal  fees.  Those  fees  can  be  the 
responsibility  of  the  class  and  representative  plaintiff  and  are 
a  matter  between  the  class  and  their  lawyer. 

The  Committee  noted  the  terms  of  reference  established  by 
the  Attorney  General  and  in  particular  the  wish  to  develop  a 
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procedure  that  was  balanced  and  did  not  give  special  treatment  to 
either  the  plaintiff  or  the  defendant.  These  conclusions  with 
respect  to  costs  are  consistent  with  that  mandate.  The  Committee 
concluded  that  if  the  Government  is  committed  to  reform  in  this 
area  and  committed  to  increasing  access  to  justice  it  will 
provide  whatever  assistance  it  can  to  establish  the  fund, 
adequately  endowed,  to  assist  class  litigants. 

The  Committee’s  reasoning  in  this  respect  is  worth  setting 
out  with  some  particularity.  Class  proceedings  are  on  one  level 
procedural  vehicles  that  offer  a  more  efficient  method  of 
bringing  particular  disputes  before  the  courts.  The  procedure 
should  be  more  accessible  because  it  lowers  the  unit  cost  of 
litigation,  economizes  judicial  resources  and,  finally,  allows 
otherwise  uneconomical  claims  to  obtain  their  "day  in  court".  In 
this  last  respect  the  Committee  concluded  that  to  achieve  this 
type  of  accessibility,  singling  out  class  procedure  for  special 
costs  treatment  was  not  the  answer.  Rather,  the  answer  lies  in 
making  a  commitment  to  assisting  litigants  in  mass  litigation  to 
bring  their  disputes  forward,  thereby  benefiting  the  public  at 
large. 

The  assistance  contemplated  by  the  Committee  does  not 
necessarily  mean  public  funding  of  litigation  before  the  courts. 
There  are  precedents  in  a  number  of  jurisdictions  for  creative 
and  co-operative  methods  of  creating  funds  or  methods  to  assist 
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with  socially  worthwhile  litigation.  Consider  the  following 
examples : 

i)  The  Quebec  Class  Actions  Fonds 

The  Quebec  Class  Actions  Fonds ,  formally  the  "fonds  d'aide 
aux  recours  collectif s” .  is  an  agency  set  up  under  the  Quebec  Act 
respecting  class  actions5  to  ensure  that  such  actions  are 
adequately  financed.  The  Fonds ,  whose  administrators  are 
appointed  by  the  government,  is  not  part  of  the  Quebec  legal  aid 
scheme  but  is  financially  accountable  directly  to  the  Minister  of 
Justice.  In  addition  the  Fonds  must  submit  an  annual  report  of 
its  activities  to  the  Minister  who  tables  the  report  before  the 
National  Assembly. 

Any  representative  plaintiff  or  person  intending  to  claim 
representative  status  can  apply  to  the  Fonds  for  financial 
assistance.  Allowing  applications  from  persons  intending  to 
claim  representative  status  permits  potential  representative 
plaintiffs  to  receive  funding  for  the  potentially  lengthy  and 
costly  stage  of  certification. 

The  base  criterion  for  acceptance  of  an  application  for 
financial  assistance  by  the  Fonds  is  whether  the  class  action 
would  be  commenced  or  continued  without  such  assistance.  For 


5  R.S.Q.  1977,  Ch.  R-2.1. 
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applicants  who  have  not  yet  achieved  representative  status  there 
are  two  additional  criteria:  the  probability  of  the  existence  of 
the  right  sought  to  be  asserted  and  the  probability  the  class 
action  will  be  brought. 

If  an  application  is  accepted,  the  Fonds  reaches  an 
agreement  with  the  applicant  regarding  the  terms  and  conditions 
of  assistance.  The  Fonds ,  in  accordance  with  this  agreement  and 
with  the  Act,  may  pay  the  legal  fees  of  the  representative 
plaintiff,  the  fees  of  experts  and  advocates-counsel  acting  for 
the  plaintiff,  and  any  other  costs  or  disbursements  of  the 
plaintiff  expedient  to  the  bringing  of  the  action.  In  addition, 
if  the  representative  plaintiff  loses  the  action  and  the 
defendant  is  awarded  costs,  the  Fonds ,  if  satisfied  that  the 
plaintiff  lacks  adequate  financial  resources  to  pay  the  costs 
award,  may  pay  costs  to  the  defendant  on  the  plaintiff's  behalf.* 
If,  on  the  other  hand,  the  representative  plaintiff  is  awarded 
costs,  he  or  she  must  reimburse  the  Fonds  to  the  amount  of  costs 
awarded . 


*  Note  that  the  Fonds  may  claim  against  the  representative 
plaintiff  for  the  costs  paid  on  his  behalf.  However,  in 
practice,  such  claims  have  not  been  made.  The  costs  payment 
provision  is  discretionary  and  is  used  only  for  the  benefit 
plaintiffs  with  inadequate  financial  resources.  It  is  likely 
that  the  Fonds  would  seek  repayment  only  if  fortunate 
circumstances  radically  improved  a  plaintiff's  financial 
circumstance  after  costs  were  paid  on  his  behalf.  See  Louise 
Ducharme  and  Yves  Lauzon,  Le  recours  collectif  Quebecois  (1988) 
at  236. 
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To  insure  that  the  Fonds  is  self-financing  in  the  long-term 


the  Quebec  class  actions  act  provides  that  a  percentage  of  all 
recovered  claims  shall  be  withheld  by  the  Fonds .  The  percentage 
rate  of  withholding  is  set  by  regulation. 

ii)  Ontario  Funding  of  LEAF 

The  Women’s  Legal  Education  and  Action  Fund  (LEAF)  has 
received  funding  from  the  Ontario  government  to  undertake  Charter 
litigation  of  benefit  to  Ontario  plaintiffs.  LEAF  is  an 
independent,  incorporated  organization  and  receives  funding  from 
other  sources  in  addition  to  that  given  by  the  Ontario 
government.  To  date  LEAF  is  the  sole  independent  group  to 
receive  funding  from  the  Ontario  government  for  public  interest 
litigation. 

Funds  committed  to  LEAF  in  an  October  15,  1988,  announcement 
of  the  Ontario  government  amount  to  $1,000,000.  Payments  out  of 
these  monies  are  made  periodically  to  LEAF.  By  the  terms  of  the 
grant,  LEAF’S  fund  from  the  Ontario  government  is  to  be  used 
solely  to  challenge  Ontario  provincial  legislation  or  to 
represent  the  interests  of  Ontario  plaintiffs. 
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iii)  The  Ontario  Intervenor  Funding  Project  Act 


The  Ontario  Intervenor  Funding  Project  ActT  sets  up  a  three 
year  pilot  project  to  allow  the  Environmental  Assessment  Board, 
the  Ontario  Energy  Board  and  joint  boards  set  up  under  the 
Consolidated  Hearings  Act,  1981  to  provide  funding  for  public 
interest  intervenors. 

Applications  for  intervenor  funding  are  determined 
independently  and  subsequently  to  determinations  of  intervenor 
status.  A  panel  of  the  board  holding  the  hearing  is  charged  with 
determining  funding  eligibility.  The  funding  panel  is  to  award 
funding  only  if  the  issues  in  relation  to  which  funding  is  sought 
affect  a  significant  segment  of  the  public  and  affect  a  public  as 
opposed  to  just  a  private  interest.  In  addition,  the  funding 
panel  must  consider  the  financial  position  and  responsibility  of 
the  applicant,  the  applicant’s  record  of  commitment  to  the 
interest,  whether  the  applicant  represents  a  clearly 
ascertainable  interest  and  would  contribute  significantly  to  the 
hearing,  and  a  number  of  other  factors. 

If  a  funding  award  is  made  it  is  paid  by  the  '’funding 
proponent”,  that  is,  the  party  or  parties  determined  by  the  panel 
to  be  the  most  appropriate  to  pay  funding  among  those  whose 
undertaking  is  the  subject-matter  of  the  hearing  or  who  are 


T  S.O.  1988  Ch,  71. 
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potentially  major  financial  beneficiaries  of  the  board’s 
decision.  The  Board  may  refuse  to  award  funding  or  reduce  the 
amount  of  funding  after  taking  into  account  the  financial 
situation  of  the  funding  proponent. 

Funding  for  lawyer's  fees  are  set  at  the  legal  aid  rate  and 
a  ceiling  is  set  on  funding  for  disbursements.  In  addition  the 
funding  panel  may  deduct  from  the  award  "funds  that  are 
reasonably  available  to  the  applicant  from  other  sources."  The 
Board  deducts  any  funding  received  by  the  intervenor  from  costs 
awarded  to  the  intervenor 

iv)  Manitoba  Legal  Aid  Group  Funding" 

In  1982,  the  Legal  Aid  Services  Society  of  Manitoba  Act  was 
amended  to  allow  public  interest  groups  to  receive  full  or 
partial  legal  aid.  The  criteria  for  funding  are  two-fold,  the 
group  must  be  pursuing  a  common  interest  or  objective  in  its 
legal  action  and  the  matter  must  be  one  of  public  interest.  In 
addition,  the  group  must  meet  financial  eligibility  requirements. 
The  Act  is  drafted  to  allow  Legal  Aid  Manitoba  (LAM)  broad 
discretion  in  applying  these  criteria.  Legal  aid  is  awarded  on  a 
certificate  basis,  but  the  award  may  stipulate  whether  the  case 
may  be  taken  by  a  member  of  the  private  bar  or  is  to  be  assigned 


"  See  William  Greenaway,  The  Public  Interest  Department, 
Legal  Aid  Manitoba:  An  Evaluation  (1984). 
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to  the  litigators  at  the  Public  Interest  Department  of  the  LAM. 


v)  The  "New  York  Milk”  Fund 

In  1988  Attorney  General  Robert  Abrams  of  New  York  State 
obtained  a  judgment  in  an  antitrust  case  against  Dailylea 
Corporation  Inc.  After  partial  distribution  of  the  judgment  it 
was  determined  that  interest  had  accrued  on  the  remaining 
balance.  Attorney  General  Abrams  made  submissions  to  the  court 
that  some  of  the  undistributed  balance  of  the  judgment  be  used  to 
create  the  New  York  Milk  Antitrust  Litigation  Fund. 

Approximately  $500,000  is  currently  being  held  by  the  National 
Association  of  Attorneys  General  in  Washington  D.C.  for  use  by 
other  state  Attorneys  General  in  bringing  antitrust  suits.  The 
funds  can  be  used  for  expert  witnesses,  economists  and 
statisticians.  Similar  court  orders  are  being  sought  to  ensure 
that  the  fund  is  replenished. 

vi)  The  U.S.  Class  Action  Reports  Fund 

A  private  foundation  gave  the  Class  Action  Reports  (a  class 
action  periodical)  approximately  $50,000  several  years  ago.  The 
fund  has  been  held  in  a  private  non-profit  foundation  and 
considers  applications  from  private  litigants.  It  also  requires 
a  commitment  from  applicants  to  return  cost  awards  or  portions  of 
any  settlements  to  the  fund.  Most  of  the  original  endowment  has 
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been  disbursed. 


As  can  be  seen  from  the  above  precedents,  imaginative  yet 
workable  methods  exist  for  assisting  litigation  that  is  in  the 
public  interest.  The  Committee  therefore  recommends  the  creation 
of  a  "Costs  Assistance  Fund"  for  class  proceeding  litigants.  The 
Class  Proceedings  Act  should  provide  the  authority  to  establish 
such  a  fund.  Its  actual  structure  and  methods  could  be 
established  administratively  or  through  regulation.  The  Quebec 
model  should  be  given  consideration  in  this  regard. 

In  the  Committee's  opinion  a  "Costs  Assistance  Fund"  is  both 
desirable  and  possible.  The  Committee  recommends  that  a  model 
which  is  self -funding  (even  in  part)  be  considered.  However, 
"self-funding"  does  not  preclude  the  need  for  seed  money  from 
either  the  provincial  government  or  other  sources  both  public  and 
private.  Any  government  contribution  to  the  fund  could  be  made 
on  the  basis  that  it  would  be  repaid  within  a  fixed  period  once 
the  fund  was  self-sufficient. 

The  Ministry  of  the  Attorney  General  should  be  given 
responsibility  for  investigating  the  best  method  of  establishing 
the  fund  and  could  even  co-ordinate  the  contribution  of  funds 
from  non-government  sources  such  as  the  Laidlaw  Foundation,  the 
Law  Foundation,  the  Donner  Foundation  and  others  likely  to  have 
an  interest  in  encouraging  access  to  justice  in  Ontario. 
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The  Committee  notes  that  any  such  contributions ,  whether 
from  public  or  private  sources,  could  be  considered  only  the 
"seed  money"  and  that  the  fund  may  be  able  operate  on  the  basis 
that  it  would  be  self-sustaining  as  quickly  as  possible. 

The  Committee  notes  that  the  self-sustaining  feature  of  the 
fund  might  be  achieved  in  part  through  a  levy  on  judgments  in 
class  proceedings.  This  might  be  done  on  a  mandatory  or 
voluntary  basis.  In  the  latter  case,  any  class  that  sought 
assistance  from  the  "Costs  Assistance  Fund"  would  be  required  to 
agree  to  a  percentage  levy  against  any  monetary  recovery.  For 
example,  if  a  class  was  successful  in  obtaining  a  five  million 
dorlar  judgment  against  a  fraudulent  mail  order  business  and  had 
done  so  with  the  assistance  of  the  fund,  then  a  fixed  percentage 
levy  would  be  applied  against  the  judgement.  This  amount  would 
be  contributed  to  the  fund  to  assist  with  future  class  litigation 
and  reimburse  the  assistance  received. 

Actuarial  assistance  will  be  needed  to  identify  the  most 
appropriate  funding  mechanism  for  the  "Costs  Assistance  Fund". 

If  a  self -funding  or  partially  self -funding  model  is  adopted, 
then  this  actuarial  assistance  will  be  required  to  establish  the 
appropriate  amount  of  seed  money,  appropriate  percentage  levy  on 
judgments  and,  for  example,  the  time  period  within  which  the 
Government  could  expect  repayment  of  an  initial  contribution  (if 
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any) . 


The  Committee  also  recommends  consideration  of  the  following 

aspects  of  such  a  fund: 

*  The  administrative  structure  of  the  plan  should  contemplate 
screening  of  applicants.  Costs  assistance  should  not  be 
automatic,  but  should  be  based  on  a  test  that  examines  the 
key  question:  "Would  this  proceeding  be  initiated  unless  the 
representative  plaintiff  received  assistance  from  the  fund?" 

*  The  administrative  structure  should  contemplate  a 
requirement  that  applicants  disclose  their  own  plan  for 
funding  of  the  litigation.  For  example  there  could  be  an 
obligation  to  use  best  efforts  to  solicit  and  secure  funding 
from  class  members.  The  administrators  of  such  a  fund 
should  also  examine  what  is  at  stake  in  the  litigation  and 
the  likelihood  of  recovery. 

*  There  should  not  be  a  mandatory  requirement  to  solicit  funds 
in  all  cases  from  the  class  prior  to  seeking  or  obtaining 
funding  from  the  "Costs  Assistance  Fund”. 

*  The  "Costs  Assistance  Fund”  should  be  capable  of  assisting 
the  representative  plaintiff  with  disbursements,  but  not  in 
the  payment  of  the  plaintiff's  counsel's  legal  fees.  The 
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fund  should  be  available  for  notice  costs  and  fees  of 
experts . 

*  The  only  legal  fees  the  fund  should  be  responsible  for  would 
be  through  indemnification  for  a  successful  defendant's 
costs  as  assessed  against  the  plaintiff  at  the  conclusion  of 
the  trial  and/or  appeal. 

*  A  denial  of  a  request  for  funding  should  be  appealable. 

*  The  method  of  the  Quebec  fund  of  turning  over  a  percentage 
of  monetary  awards  on  a  sliding  scale  might  be  considered  as 
a  possible  method  to  secure  further  sources  of  funds  for  the 
"Costs  Assistance  Fund".* 

*  Consideration  should  be  given  to  applying  .a  mandatory  levy 
against  all  class  proceeding  judgments  whether  the  "Costs 
Assistance  Fund"  was  used  or  not. 

*  Actuarial  analysis  of  the  means  by  which  the  fund  could 
become  self-sustaining  could  include  consideration  of 
empowering  the  court,  at  the  conclusion  of  the  trial,  to 
first,  assess  the  monetary  award  (if  any),  then  to  assess 
the  percentage  contribution  to  be  levied  from  the  award,  and 
finally,  to  fix  the  percentage  levy  against  any 


*  See  Ducharme  &  Lauzon,  p.  280. 
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undistributed  portion  of  the  monetary  award  that  will  be 
remitted  to  the  ’’Costs  Assistance  Fund". 

*  If  the  fund  could  be  established  on  a  not-for-profit  basis, 
consideration  should  be  given  to  the  possibility  of  issuing 
tax  receipts  for  donations  made  to  the  fund  by  private 
donors  or  foundations. 

*  The  fund  should  operate  at  arms  length  from  the 
Provincial  Government  since  the  Government  may  be  a 
defendant  in  proceedings.  Funding  determinations 
should  be  made  by  a  board  that  is  representative  and 
include,  for  example,  consumer  representatives  among 
others . 

The  Committee  did  not  have  the  resources  available  to  it  to 
be  able  to  investigate  all  of  the  questions  and  issues  that  arise 
around  the  creation  and  endowment  of  such  a  fund.  However,  the 
existence  of  the  Quebec  Fonds  and  the  very  creative  methods 
undertaken  in  Ontario  to  date  indicate  that  such  a  fund  is  not 
only  possible  but  necessary. 

The  Committee  recommends  that  the  Ministry  of  the  Attorney 

* 

General  undertake  immediate  research  into  the  best  method  of 
establishing  and  endowing  such  a  fund.  The  members  of  this 
Committee  are  prepared  to  make  themselves  available  on  an  ongoing 


71 


basis  to  assist  in  designing  this  fund  as  quickly  as  possible. 

The  matters  identified  in  these  few  paragraphs  are  just  a 
sampling  of  the  options  that  should  be  given  consideration. 

In  terms  of  the  actual  amount  of  funding  needed  to  start 
such  a  fund  the  Committee  is  not  in  a  position  to  make  a  specific 
recommendation  but  notes  that  Quebec's  Fonds  was  started  with 
$250,000  and  that  the  New  York  Milk  Fund  was  started  with 
$500,000.  A  group  of  persons  knowledgable  in  financing  of  such  a 
fund  could  determine  a  specific  amount  for  commencement  of  such  a 
fund. 


The  Committee  considered  possible  alternatives  to  the  above 
funding  recommendation  but  declined  to  make  alternative 
recommendations.  To  make  alternative  proposals  on  costs  would 
require  revisiting  and  possibly  altering  other  parts  of  the  model 
developed.  This  would  inevitably  jeopardize  the  unanimity  of  the 
Committee  and  undercut  the  value  of  the  recommendations.  As 
such,  the  Committee's  model  stands  as  the  sum  of  its  parts.  It 
should  not  be  implemented  in  part  (for  example,  without  the 
"Costs  Assistance  Fund")  since  the  certification  test,  costs 
regime  and  "Costs  Assistance  Fund"  are  interdependent. 

In  summary,  the  Committee  recommends  that  the  Government 
establish  a  "Costs  Assistance  Fund"  as  a  part  of  the  reforms  and 
that  research  on  the  best  method  of  its  establishment  and 
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endowment  be  the  responsibility  of  the  Ministry  of  the  Attorney- 
General.  Committee  members  stand  ready  and  willing  to  assist  the 
Ministry  of  the  Attorney  General  in  this  regard. 
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Legal  Education 


* 


The  Committee  noted  that  a  more  accessible  and  useful  class 
proceeding  would  require  legal  education  for  the  legal 
profession,  the  judiciary  and  the  public. 

The  legal  profession  in  Ontario  has  a  solid  reputation  for 
providing  quality  continuing  legal  education  and  can  be  expected 
to  move  quickly  to  educate  lawyers  once  the  new  procedure  is 
available.  Proclamation  should  accommodate  the  bar’s  needs  in 
this  respect. 

Reaching  the  judiciary  can  be  more  difficult.  To  avoid  any 
misunderstanding  about  the  purpose  and  function  of  a  new  class 
proceeding  the  Committee  recommends  that  specific  efforts  be  made 
to  provide  the  Ontario  judiciary  with  quality  legal  education  on 
this  matter,  as  well  as  sufficient  lead  time  to  understand  the 
new  procedure. 

Finally,  the  public  at  large  has  a  considerable  stake  in  the 
new  procedure  and  special  efforts  should  be  made  to  produce 
quality  public  legal  education  materials.  Consumers,  business 
people,  union’s,  women's  groups,  to  mention  only  a  few,  will  have 
a  need  for  understandable  Information  about  class  proceedings. 

The  Committee  recommends  that  the  Ministry  of  the  Attorney 
General  co-ordinate  public  legal  education  on  this  issue  in  co- 
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operation  with  the  legal  profession  and  other  providers  of  public 
legal  education  in  the  province. 

*  Uniform  Law  Conference  -  1990 


The  Uniform  Law  Conference  of  Canada  approved  class  action 
reform  in  general  terms  in  August  of  1988.  The  procedure 
recommended  by  this  Committee  is  more  comprehensive  and  more 
detailed  than  that  approved  by  the  Uniform  Law  Conference  but, 
for  the  most  part,  is  consistent  with  the  Uniform  Law  Conference 
approach  as  established  in  1988. 

The  Uniform  Law  Conference  deferred  its  consideration  of  a 
Draft  Class  Action  Act  in  1989  pending  the  conclusion  of  this 
Advisory  Committee's  work.  The  Committee  recommends  that  the 
Draft  Act  proposed  herein  be  considered  by  the  Uniform  Law 
Conference,  through  the  Ontario  Commissioners,  at  its  1990 
meeting  in  Hew  Brunswick.  Mass  injury  and  loss  will  inevitably 
cross  provincial  borders  and  uniformity  of  procedure  is  therefore 
very  desirable. 

*  Alternative  Dispute  Resolution 

This  expression  is  often  used  to  describe  such  alternatives 
to  the  adversarial  process  as  mediation,  arbitration,  and  even 
case  management  techniques.  There  is  a  growing  interest  in  how 
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such  methods  can  be  used  to  offer  those  with  legal  disputes  more 
flexibility  in  resolving  issues  and  in  moving  such  disputes 
through  the  process.  The  Committee  did  not  investigate  the 
suitability  of  using  alternative  dispute  resolution  techniques 
within  the  context  of  class  proceeding  litigation.  However,  the 
Committee  was  of  the  opinion  that  such  research  is  warranted  and 
urges  the  Ministry  of  the  Attorney  General  to  investigate  any 
means  by  which  alternative  dispute  resolution  can  be  used  in  the 
context  of  class  proceedings  to  resolve  potentially  large 
substantive  and  procedural  issues  such  as  the  distribution  of 
large  awards  to  numerous  persons. 

*  Monitoring  the  Legislation 

A  significant  issue  during  early  consideration  of  the  need 
for  class  proceeding  reform  was  the  concern  that  class 
proceedings  would  become  an  unwieldy  procedural  imposition  on  the 
courts  and  the  administration  of  justice.  Reliance  has  been 
placed  on  experience  and  statistics  gathered  in  the  United  States 
and  Quebec.  Neither  of  these  jurisdictions  is  identical  to 
Ontario. 

The  Committee  recommends  that  the  Ministry  of  the  Attorney 
General  establish  a  method  by  which  class  proceedings  instituted 
in  Ontario  are  identified  and  monitored.  This  system  would  be 
established  with  a  view  to  developing  an  information  base  from 
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which  the  new  procedure's  performance  can  be  evaluated.  In  the 
early  years  of  such  a  procedure  it  will  be  important  to  know  what 
sorts  of  substantive  claims  are  advanced  within  a  class 
proceeding,  how  numerous  are  the  classes,  what  effect  does 
certification  (and  each  element  of  the  test)  have  on  advancement 
of  claims,  how  long  does  a  proceeding  take,  at  what  rate  and 
point  are  cases  settled  and  on  what  terms,  whether  a  judicial 
attitude  about  the  procedure  has  emerged,  the  role  of  the  legal 
profession  and  contingency  fees  and  so  on.  This  type  of 
information  will  allow  a  balanced  review  of  the  procedure  and 
will  form  the  basis  of  discussions  around  fine  tuning  the 
procedure  or  any  possible  need  for  more  significant  change. 

*  The  Ontario  Law  Reform  Commission 


The  Committee  wishes  to  acknowledge  its  debt  to  the  Ontario 
Law  Reform  Commission.  Its  1982  Report  on  Class  Actions 
continues  to  be  the  definitive  source  on  class  proceedings  and 
the  experiences  of  other  jurisdictions.  In  particular,  the  Draft 
Bill  entitled  "An  Act  Respecting  Class  Actions",  which  appears  at 
the  end  of  Volume  III  of  the  Commission's  Report  provided  a 
useful  working  text  for  the  Advisory  Committee 
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